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PART I. FINANCIAL INFORMATION. 
Item 1. Condensed Consolidated Financial Statements. 
Winnebago Industries, Inc. 
Condensed Consolidated Statements of Income and Comprehensive Income 

(Unaudited) 
  

                

  Three Months Ended 

(in thousands, except per share data) November 30, 2019   November 24, 2018 

Net revenues $ 588,458     $ 493,648   

Cost of goods sold 509,845     422,652   

Gross profit 78,613     70,996   

Selling, general, and administrative expenses 51,105     35,712   

Amortization of intangible assets 3,614     2,659   

Total operating expenses 54,719     38,371   

Operating income 23,894     32,625   

Interest expense 6,049     4,501   

Non-operating income (116 )   (763 ) 

Income before income taxes 17,961     28,887   

Provision for income taxes 3,893     6,726   

Net income $ 14,068     $ 22,161   

        

Income per common share:       

Basic $ 0.44     $ 0.70   

Diluted $ 0.44     $ 0.70   

        

Weighted average common shares outstanding:       

Basic 32,067     31,567   

Diluted 32,267     31,814   

        

Net income $ 14,068     $ 22,161   

Other comprehensive income (loss):       

Amortization of net actuarial loss (net of tax of $3 and $3) 8     8   

Interest rate swap activity (net of tax of $22 and $7) (68 )   (22 ) 

Total other comprehensive income (loss) (60 )   (14 ) 

Comprehensive income $ 14,008     $ 22,147   

See Notes to Condensed Consolidated Financial Statements. 
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Winnebago Industries, Inc. 
Condensed Consolidated Balance Sheets 
(Unaudited) 
  

                

(in thousands, except per share data) November 30, 2019   August 31, 2019 

Assets       

Current assets:       

Cash and cash equivalents $ 101,328     $ 37,431   

Receivables, less allowance for doubtful accounts ($260 and $160, respectively) 167,290     158,049   

Inventories, net 263,333     201,126   

Prepaid expenses and other assets 13,301     14,051   

Total current assets 545,252     410,657   

Property, plant, and equipment, net 163,348     127,572   

Other assets:       

Goodwill 347,840     274,931   

Other intangible assets, net 423,258     256,082   

Investment in life insurance 26,958     26,846   

Operating lease assets 30,720     —   

Other assets 16,248     8,143   

Total assets $ 1,553,624     $ 1,104,231   

        

Liabilities and Stockholders' Equity       

Current liabilities:       

Accounts payable $ 93,120     $ 81,635   

Income taxes payable —     —   

Accrued expenses:       

Accrued compensation 25,885     20,328   

Product warranties 61,107     44,436   

Self-insurance 15,685     13,820   

Promotional 19,139     10,896   

Accrued interest 3,034     4,059   

Other 16,768     13,678   

Current maturities of long-term debt 12,668     8,892   

Total current liabilities 247,406     197,744   

Non-current liabilities:       

Long-term debt, less current maturities 450,848     245,402   

Deferred income taxes 17,210     12,032   

Unrecognized tax benefits 6,563     3,591   

Operating lease liabilities 28,066     —   

Deferred compensation benefits, net of current portion 12,594     12,878   

Other 5,328     372   

Total non-current liabilities 520,609     274,275   

Contingent liabilities and commitments (Note 12)           

Stockholders' equity:       

Preferred stock, par value $0.01: Authorized-10,000 shares; Issued-none —     —   

Common stock, par value $0.50: Authorized-60,000 shares; Issued-51,776 shares 25,888     25,888   

Additional paid-in capital 198,733     91,185   

Retained earnings 877,469     866,886   

Accumulated other comprehensive loss (551 )   (491 ) 

Treasury stock, at cost: 18,177 and 20,262 shares, respectively (315,930 )   (351,256 ) 

Total stockholders' equity 785,609     632,212   

Total liabilities and stockholders' equity $ 1,553,624     $ 1,104,231   



See Notes to Condensed Consolidated Financial Statements. 
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Winnebago Industries, Inc. 
Condensed Consolidated Statements of Cash Flows 
(Unaudited) 
  

                

  Three Months Ended 

(in thousands) November 30, 2019   November 24, 2018 

Operating activities:       

Net income $ 14,068     $ 22,161   

Adjustments to reconcile net income to net cash provided by operating activities:       

Depreciation 3,586     3,169   

Amortization of intangible assets 3,614     2,659   

Non-cash interest expense, net 1,023     —   

Amortization of debt issuance costs 760     394   

Last-in, first-out expense 332     597   

Stock-based compensation 1,583     2,472   

Deferred income taxes 731     382   

Other, net 65     (570 ) 

Change in assets and liabilities:       

Receivables 27,906     23,748   

Inventories 20,082     3,070   

Prepaid expenses and other assets (84 )   68   

Accounts payable (4,214 )   (799 ) 

Income taxes and unrecognized tax benefits 3,217     (2,443 ) 

Accrued expenses and other liabilities 6,364     (737 ) 

Net cash provided by operating activities 79,033     54,171   

Investing activities:       

Purchases of property and equipment (6,624 )   (12,771 ) 

Acquisition of business, net of cash acquired (264,280 )   (702 ) 

Other, net 243     311   

Net cash used in investing activities (270,661 )   (13,162 ) 

Financing activities:       

Borrowings on credit agreement 603,292     133,711   

Repayments of credit agreement (603,292 )   (172,229 ) 

Proceeds from issuance of convertible senior notes 300,000     —   

Purchase of convertible note hedge (70,800 )   —   

Proceeds from issuance of warrants 42,210     —   

Payments of offering costs (10,707 )   —   

Payments of cash dividends (3,469 )   (3,183 ) 

Other, net (1,709 )   (948 ) 

Net cash provided by (used in) financing activities 255,525     (42,649 ) 

Net increase (decrease) in cash and cash equivalents 63,897     (1,640 ) 

Cash and cash equivalents at beginning of period 37,431     2,342   

Cash and cash equivalents at end of period $ 101,328     $ 702   

Supplement cash flow disclosure:       

Income taxes paid, net $ (311 )   $ 8,778   

Interest paid $ 5,193     $ 3,736   

Non-cash transactions:       

Issuance of Winnebago common stock for acquisition of business $ 92,572     $ —   

Capital expenditures in accounts payable $ 2,063     $ 145   

See Notes to Condensed Consolidated Financial Statements. 
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Winnebago Industries, Inc. 
Condensed Consolidated Statements of Changes in Stockholders' Equity 
(Unaudited) 
    

                                                

  Three Months Ended November 30, 2019 
  

(in thousands, except per 

share data) 

Common Shares 
Additional 

Paid-In Capital 

Retained 

Earnings 

Accumulated Other 

Comprehensive 

Income (Loss) 

Treasury Stock 
Total Stockholders' 

Equity 

  

Number Amount Number Amount       

Balances at August 31, 

2019 51,776   $ 25,888   $ 91,185   $ 866,886   $ (491 ) (20,262 ) $ (351,256 ) $ 632,212   
        

Stock-based 

compensation, net of 

forfeitures —   —   1,574   —   —   —   9   1,583   

  

Issuance of stock, net —   —   (2,219 ) —   —   128   2,219   —     

Issuance of stock for 

acquisition —   —   57,811   —   —   2,000   34,761   92,572   
  

Repurchase of common 

stock —   —   —   —   —   (43 ) (1,663 ) (1,663 ) 
  

Common stock 

dividends; $0.11 per 

share —   —   —   (3,485 ) —   —   —   (3,485 ) 

  

Actuarial loss, net of tax —   —   —   —   8   —   —   8   
  

Interest rate swap 

activity, net of tax —   —   —   —   (68 ) —   —   (68 ) 
  

Equity component of 

convertible senior notes 

and offering costs, net of 

tax of $20,915 —   —   61,555   —   —   —   —   61,555   

  

Convertible note hedge 

purchase, net of tax of 

$17,417 —   —   (53,383 ) —   —   —   —   (53,383 ) 

  

Warrant transactions —   —   42,210   —   —   —   —   42,210     

Net income —   —   —   14,068   —   —   —   14,068     

Balances at November 30, 

2019 51,776   $ 25,888   $ 198,733   $ 877,469   $ (551 ) (18,177 ) $ (315,930 ) $ 785,609   
        

                        

 
    

                                                

  Three Months Ended November 24, 2018 
  

(in thousands, except per 

share data) 

Common Shares 
Additional 

Paid-In Capital 

Retained 

Earnings 

Accumulated Other 

Comprehensive 

Income (Loss) 

Treasury Stock 
Total Stockholders' 

Equity 

  

Number Amount Number Amount     

Balances at August 25, 

2018 51,776   $ 25,888   $ 86,223   $ 768,816   $ 892   (20,243 ) $ (347,374 ) $ 534,445   
        

Stock-based 

compensation, net of 

forfeitures —   —   2,448   —   —   2   41   2,489   

  

Issuance of stock, net —   —   (383 ) —   —   11   1,911   1,528     

Repurchase of common 

stock —   —   —   —   —   (48 ) (948 ) (948 ) 
  

Common stock 

dividends; $0.10 per 

share —   —   —   (3,183 ) —   —   —   (3,183 ) 

  

Actuarial loss, net of tax —   —   —   —   8   —   —   8   
  

Interest rate swap 

activity, net of tax —   —   —   —   (22 ) —   —   (22 ) 
  

Net income —   —   —   22,161   —   —   —   22,161     

Balances at November 24, 

2018 51,776   $ 25,888   $ 88,288   $ 787,794   $ 878   (20,278 ) $ (346,370 ) $ 556,478   
        

See Notes to Condensed Consolidated Financial Statements. 

6 
 
 

 



Table of Contents 
Winnebago Industries, Inc. 

Notes to Condensed Consolidated Financial Statements 

(Unaudited) 
Note 1: Basis of Presentation 
Unless the context otherwise requires, the use of the terms "Winnebago," "WGO," "we," "us," and "our" in these Notes to Condensed Consolidated 
Financial Statements refers to Winnebago Industries, Inc. and its wholly-owned subsidiaries. 
In the opinion of management, the accompanying Condensed Consolidated Financial Statements contain all adjustments necessary for a fair 
presentation as prescribed by accounting principles generally accepted in the United States (“GAAP”). All adjustments were comprised of normal 
recurring adjustments, except as noted in these Notes to Condensed Consolidated Financial Statements. 

Interim results are not necessarily indicative of the results to be expected for the full year. The interim Condensed Consolidated Financial Statements 
included in this Quarterly Report on Form 10-Q should be read in conjunction with the audited Consolidated Financial Statements included in our 
Annual Report on Form 10-K for the fiscal year ended August 31, 2019. 
Fiscal Period 
We follow a 52-/53-week fiscal year, ending the last Saturday in August. Fiscal 2020 is a 52-week year, while Fiscal 2019 was a 53-week year. The 
extra (53rd) week in Fiscal 2019 was recognized in our fourth quarter. 
Subsequent Events 
In preparing the accompanying unaudited Condensed Consolidated Financial Statements, we evaluated subsequent events for potential recognition 

and disclosure through the date of this filing. There were no material subsequent events, except for the item described below. 
Dividend 
On December 18, 2019, our Board of Directors declared a quarterly cash dividend of $0.11 per share payable on January 29, 2020 to common 
stockholders of record at the close of business on January 15, 2020. 
Recently Adopted Accounting Pronouncements 
We adopted Accounting Standard Update (“ASU”) 2016-02, Leases (Topic 842), as of September 1, 2019, using the modified retrospective basis as 
of the beginning of the period of adoption. In addition, we elected the package of practical expedients permitted under the transition guidance with 
the new standard, which among other things, allowed us to carry forward the historical lease classification, and we elected the hindsight practical 
expedient. Adoption of the new standard resulted in the recording of net lease assets and lease liabilities of $33.8 million and $33.4 million, 

respectively, as of September 1, 2019. The standard did not materially impact our consolidated net earnings and had no impact on our cash flows. 
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The following table details line items impacted by the adoption of this ASU within the Condensed Consolidated Balance Sheets as of September 1, 
2019: 
  

                        

(in thousands) 

August 31, 2019 

As Reported   

ASU 2016-02 Adjustment 
on 

September 1, 2019   

September 1, 2019 

As Adjusted 

Assets           

Other intangible assets, net $ 256,082     $ (1,310 )   $ 254,772   

Operating lease assets —     33,811     33,811   

Total assets $ 1,104,231     $ 32,501     $ 1,136,732   

            

Liabilities and Stockholders' Equity           

Accrued expenses: Other $ 13,678     $ 1,258     $ 14,936   

Total current liabilities 197,744     1,258     199,002   

Operating lease liabilities —     31,243     31,243   

Total non-current liabilities 274,275     31,243     305,518   

Total liabilities and stockholders' equity $ 1,104,231     $ 32,501     $ 1,136,732   

Also, in the first quarter of Fiscal 2020, we adopted ASU 2017-12, Derivatives and Hedging (Topic 815), which improves the financial reporting of 
hedging relationships to better portray the economic results of an entity's risk management activities in its financial statements. The adoption of this 
standard did not materially impact our Condensed Consolidated Financial Statements. 
Recently Issued Accounting Pronouncements 
In June 2016, the Financial Accounting Standards Board ("FASB") issued ASU 2016-13, Financial Instruments - Credit Losses (Topic 326): 
Measurement of Credit Losses on Financial Instruments, and has since issued additional amendments. ASU 2016-13 will replace today’s “incurred 

loss” approach with an “expected loss” model for instruments measured at amortized cost. The standard is effective for annual reporting periods 
beginning after December 15, 2019 (our Fiscal 2021), including interim periods within those annual reporting periods. We expect to adopt the new 
guidance in the first quarter of Fiscal 2021, and we do not expect a material impact to our consolidated financial statements. 
Note 2: Business Combinations 
Newmar Corporation 
On November 8, 2019, pursuant to the terms of the Stock Purchase Agreement dated September 15, 2019 (the "Purchase Agreement"), Winnebago 
completed the acquisition of 100% of Newmar Corporation, Dutch Real Estate Corp., New-Way Transport, and New-Serv (collectively “Newmar”). 
Newmar is a leading manufacturer of Class A and Super C motorized recreation vehicles that are sold through an established network of independent 

authorized dealers throughout North America. 
  
The following table summarizes the total consideration paid for Newmar, noting that it is subject to purchase price adjustments as stipulated in the 
Purchase Agreement: 
  

        

(in thousands) November 8, 2019 

Cash $ 267,749   

Winnebago shares: 2,000,000 at $46.29 92,572   

Total $ 360,321   

The cash portion of the purchase price of the acquisition and certain transaction expenses were funded through the private placement of convertible 
senior notes (as further described in Note 9, Long-Term Debt) and cash on hand. The stock consideration was discounted by 7.0% due to lack of 
marketability because of the one year lock-up restrictions. 

The total purchase price was allocated to the net tangible and intangible assets of Newmar acquired, based on their fair values at the date of the 
acquisition. We believe that the information provides a reasonable basis for estimating the fair values, but we are waiting for additional information 
necessary to finalize the working capital adjustment as defined in the purchase agreement and the amounts related to income taxes. Thus, the 
preliminary measurements of fair value reflected are subject to change. We expect 
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to finalize the valuation and complete the purchase price allocation no later than one year from the acquisition date. The following table summarizes 
the preliminary fair values assigned to the Newmar net assets acquired and the determination of net assets: 
  

        

(in thousands) November 8, 2019 

Cash $ 3,469   

Accounts receivable 37,147   

Inventories 82,621   

Prepaid expenses and other assets 9,586   

Property, plant, and equipment 31,143   

Goodwill 72,909   

Other intangible assets 172,100   

Total assets acquired 408,975   

Accounts payable 14,023   

Accrued compensation 4,306   

Product warranties 15,147   

Promotional 2,573   

Other 11,637   

Deferred tax liabilities 968   

Total liabilities assumed 48,654   

Total purchase price $ 360,321   

The goodwill, recognized in our Motorhome segment, is primarily attributable to the value of the workforce, reputation of founders, customer and 

dealer growth opportunities, and expected synergies. Key areas of cost synergies include increased purchasing power for raw materials and supply 
chain consolidation. Goodwill is expected to be mostly deductible for tax purposes. 
The following table summarizes the other intangible assets acquired: 
  

            

($ in thousands) November 8, 2019   Useful Life-Years 

Trade name $ 98,000     Indefinite 

Dealer network 64,000     12.0 

Backlog 8,800     0.5 

Non-compete agreements 1,300     5.0 

The fair value of the trade name and dealer network were estimated using an income approach. Under the income approach, an intangible asset's fair 

value is equal to the present value of the future economic benefits to be derived from ownership of the asset. The fair value of the trade name was 
estimated using an income approach, specifically the relief from royalty method. The relief from royalty method is based on the hypothetical royalty 
stream that would be received if we were to license the trade name and was based on expected revenues. The fair value of the trade name was 
estimated using an income approach, specifically the cost to recreate/cost saving method. This method uses the replacement of the asset as an 
indicator of the fair value of the asset. The useful life of the intangibles was determined considering the expected cash flows used to measure the fair 
value of the intangible assets adjusted for the entity-specific factors including legal, regulatory, contractual, competitive, economic or other factors 
that may limit the useful life of intangible assets. On the acquisition date, amortizable intangible assets had a weighted-average useful life of 
approximately 10.5 years. 

The results of Newmar's operations have been included in our Condensed Consolidated Financial Statements from the close of the acquisition within 
the Motorhome segment. The following table provides net revenues and operating income from the Newmar operating segment included in our 
consolidated results following the November 8, 2019 closing date: 
  

        

  Three Months Ended 

(in thousands) November 30, 2019 

Net revenues $ 35,663   

Operating loss 1,283   
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The following unaudited pro forma information represents our results of operations as if the Fiscal 2020 acquisition of Newmar had occurred at the 
beginning of Fiscal 2019: 
  

                

  Three Months Ended 

(in thousands, except per share data) November 30, 2019   November 24, 2018 

Net revenues $ 741,717     $ 663,786   

Net income 17,197     10,665   

Income per share - basic $ 0.51     $ 0.32   

Income per share - diluted $ 0.50     $ 0.32   
The unaudited pro forma data above includes the following significant non-recurring adjustments made to account for certain costs which would have 
changed if the acquisition of Newmar had occurred at the beginning of Fiscal 2019: 
  

                

  Three Months Ended 

(in thousands) November 30, 2019   November 24, 2018 

Amortization of intangibles (1 year or less useful life)(1) $ 2,251     $ (9,210 ) 

Increase in amortization of intangibles(2) (1,057 )   (1,398 ) 

Expenses related to business combination (transaction costs)(3) 9,950     (10,606 ) 

Interest to reflect new debt structure(4) (3,367 )   (4,546 ) 

Taxes related to the adjustments to the pro forma data and to the income of Newmar (5) (832 )   3,056   
    

(1) Includes amortization adjustments for our backlog intangible asset and our fair-value inventory adjustment. 

    

(2) Includes amortization adjustments for our dealer network and non-compete intangible assets. 

    

(3) Pro forma transaction costs include $0.6 million incurred prior to the acquisition. 

    

(4) Includes adjustments for cash and non-cash interest expense as well as deferred financing costs. Refer to Note 9, Long-Term Debt, for additional information on the 

Company's new debt structure as a result of the acquisition. 

    

(5) Calculated using our U.S. federal statutory rate of 21.0%. 

The unaudited pro forma information is not necessarily indicative of the results that we would have achieved had the transaction actually taken place 
at the beginning of Fiscal 2019, and the unaudited pro forma information does not purport to be indicative of future financial operating results. The 
unaudited pro forma condensed consolidated financial information does not reflect any operating efficiencies and cost savings that may be realized 
from the integration of the acquisition. 
Transaction costs related to the Newmar acquisition were $10.6 million, of which $10.0 million were expensed during the first three months of Fiscal 
2020 and $0.6 million were expensed in the three months ended August 31, 2019. Transaction costs are included in Selling, general, and 
administrative expenses in the accompanying Condensed Consolidated Statements of Income and Comprehensive Income. 

Note 3: Business Segments 
We have six operating segments: 1) Grand Design towables, 2) Winnebago towables, 3) Winnebago motorhomes, 4) Newmar motorhomes, 5) 
Chris-Craft marine, and 6) Winnebago specialty vehicles. We evaluate performance based on each operating segment's Adjusted EBITDA, as defined 
below, which excludes certain corporate administration expenses and non-operating income and expense. 
Our two reportable segments include: 1) Towable (comprised of products which are not motorized and are generally towed by another vehicle as well 
as other related manufactured products and services), which is an aggregation of the Grand Design towables and the Winnebago towables operating 
segments and 2) Motorhome (comprised of products that include a motorized chassis as well as other related manufactured products and services), 
which is an aggregation of the Winnebago motorhomes and Newmar motorhomes operating segments. 

The Corporate / All Other category includes the Chris-Craft marine and Winnebago specialty vehicles operating segments as well as expenses related 
to certain corporate administration expenses for the oversight of the enterprise. These expenses include items such as corporate leadership and 
administration costs. 
Identifiable assets of the reportable segments exclude general corporate assets, which principally consist of cash and cash equivalents and certain 
deferred tax balances. The general corporate assets are included in the Corporate / All Other category. 
Our chief operating decision maker ("CODM") is our Chief Executive Officer. Our CODM relies on internal management reporting 
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that analyzes consolidated results to the net earnings level and operating segment's Adjusted EBITDA. Our CODM has ultimate responsibility for 
enterprise decisions. Our CODM determines, in particular, resource allocation for, and monitors the performance of, the consolidated enterprise, the 
Towable segment, and the Motorhome segment. The operating segments' management have responsibility for operating decisions, allocating 
resources, and assessing performance within their respective segments. The accounting policies of both reportable segments are the same and are 

described in Note 1, Summary of Significant Accounting Policies, of the Notes to Consolidated Financial Statements included in our Annual Report 
on Form 10-K for the fiscal year ended August 31, 2019. 
We evaluate the performance of our reportable segments based on Adjusted EBITDA. EBITDA is defined as net income before interest expense, 
provision for income taxes, and depreciation and amortization expense. Adjusted EBITDA is defined as net income before interest expense, provision 
for income taxes, depreciation and amortization expense, and other adjustments made in order to present comparable results from period to period. 
Examples of items excluded from Adjusted EBITDA include acquisition-related fair-value inventory step-up, acquisition-related costs, restructuring 
expenses, and non-operating income. 
The following table shows information by reportable segment: 
  

                

  Three Months Ended 

(in thousands) November 30, 2019   November 24, 2018 

Net Revenues       

Towable $ 341,250     $ 292,833   

Motorhome 225,891     181,328   

Corporate / All Other 21,317     19,487   

Consolidated $ 588,458     $ 493,648   

        

Adjusted EBITDA       

Towable $ 35,785     $ 30,828   

Motorhome 9,331     11,976   

Corporate / All Other (3,068 )   (4,351 ) 

Consolidated $ 42,048     $ 38,453   

        

Capital Expenditures       

Towable $ 4,026     $ 8,877   

Motorhome 2,240     3,192   

Corporate / All Other 358     702   

Consolidated $ 6,624     $ 12,771   

        

(in thousands) November 30, 2019   August 31, 2019 

Total Assets       

Towable $ 673,683     $ 628,994   

Motorhome 674,849     332,157   

Corporate / All Other 205,092     143,080   

Consolidated $ 1,553,624     $ 1,104,231   
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Reconciliation of net income to consolidated Adjusted EBITDA: 
  

                

  Three Months Ended 

(in thousands) November 30, 2019   November 24, 2018 

Net income $ 14,068     $ 22,161   

Interest expense 6,049     4,501   

Provision for income taxes 3,893     6,726   

Depreciation 3,586     3,169   

Amortization of intangible assets 3,614     2,659   

EBITDA 31,210     39,216   

Acquisition-related fair-value inventory step-up 1,176     —   

Acquisition-related costs 9,950     —   

Restructuring expenses (172 )   —   

Non-operating income (116 )   (763 ) 

Adjusted EBITDA $ 42,048     $ 38,453   

Note 4: Derivatives, Investments, and Fair Value Measurements 

Assets and Liabilities that are Measured at Fair Value on a Recurring Basis 
We account for fair value measurements in accordance with Accounting Standards Codification ("ASC") 820, Fair Value Measurements and 
Disclosures, which defines fair value, establishes a framework for measurement, and expands disclosure about fair value measurement. The fair value 
hierarchy requires the use of observable market data when available. In instances in which the inputs used to measure fair value fall into different 
levels of the fair value hierarchy, the fair value measurement has been determined based on the lowest level input that is significant to the fair value 
measurement in its entirety. Our assessment of the significance of a particular item to the fair value measurement in its ent irety requires judgment, 
including the consideration of inputs specific to the asset or liability. 

Fair value is defined as the price that would be received to sell an asset or paid to transfer a liability (an exit price) in the principal or most 
advantageous market for the asset or liability in an orderly transaction between market participants on the measurement date. The fair value hierarchy 
contains three levels as follows: 
Level 1 - Unadjusted quoted prices that are available in active markets for the identical assets or liabilities at the measurement date. 
Level 2 - Other observable inputs available at the measurement date, other than quoted prices included in Level 1, either directly or indirectly, 
including: 
    

• Quoted prices for similar assets or liabilities in active markets; 

    

• Quoted prices for identical or similar assets in nonactive markets; 

    

• Inputs other than quoted prices that are observable for the asset or liability; and 

    

• Inputs that are derived principally from or corroborated by other observable market data. 

Level 3 - Unobservable inputs that cannot be corroborated by observable market data and reflect the use of significant management judgment. These 

values are generally determined using pricing models for which the assumptions utilize management’s estimates of market participant assumptions. 
The following tables set forth by level within the fair value hierarchy our financial assets and liabilities that were accounted for at fair value on a 
recurring basis at November 30, 2019 and August 31, 2019 according to the valuation techniques we used to determine their fair values: 
  

                                

  Fair Value at   Fair Value Hierarchy 

(in thousands) November 30, 2019   Level 1   Level 2   Level 3 

Assets that fund deferred compensation:               

Domestic equity funds $ 444     $ 345     $ 99     $ —   

International equity funds 104     37     67     —   

Fixed income funds 163     53     110     —   

Total assets at fair value $ 711     $ 435     $ 276     $ —   
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  Fair Value at   Fair Value Hierarchy 

(in thousands) August 31, 2019   Level 1   Level 2   Level 3 

Assets that fund deferred compensation:               

Domestic equity funds $ 373     $ 288     $ 85     $ —   

International equity funds 101     45     56     —   

Fixed income funds 155     54     101     —   

Interest rate swap contract 90     —     90     —   

Total assets at fair value $ 719     $ 387     $ 332     $ —   

The following methods and assumptions were used to estimate the fair value of each class of financial instrument: 

Assets that fund deferred compensation 
Our assets that fund deferred compensation are marketable equity securities measured at fair value using quoted market prices and primarily consist 
of equity-based mutual funds. These securities are primarily classified as Level 1 as they are traded in an active market for which closing stock prices 
are readily available. These securities fund the Executive Share Option Plan and the Executive Deferred Compensation Plan. Refer to Note 10, 
Employee and Retiree Benefits, of the Notes to Consolidated Financial Statements included in our Annual Report on Form 10-K for the fiscal year 
ended August 31, 2019 for additional information regarding these plans. 

The proportion of the assets that will fund options which expire within a year are included in Prepaid expenses and other assets in the accompanying 
Condensed Consolidated Balance Sheets. The remaining assets are classified as non-current and are included in Other assets. 
Interest Rate Swap Contract 
On January 23, 2017, we entered into an interest rate swap contract, which effectively fixed our interest rate on our $300.0 million term loan 
agreement ("Term Loan") for a notional amount that reduced each December during the swap contract. As of August 31, 2019, we had $120.0 
million of our Term Loan fixed at an interest rate of 5.32%. In the first quarter of Fiscal 2020, we exited the swap contract prior to its expiration on 
December 8, 2020. 
The fair value of the interest rate swap was classified as Level 2 as it was determined based on observable market data. The asset was included in 
Other assets on the Condensed Consolidated Balance Sheets. The change in value was recorded to Accumulated other comprehensive loss on the 

Condensed Consolidated Balance Sheets since the interest rate swap was designated for hedge accounting. 
Assets and Liabilities that are measured at Fair Value on a Nonrecurring Basis 
Our non-financial assets, which include goodwill, intangible assets, and property, plant and equipment, are not required to be measured at fair value 
on a recurring basis. However, if certain triggering events occur, or if an annual impairment test is required, we must evaluate the non-financial asset 
for impairment. If an impairment has occurred, the asset is required to be recorded at the estimated fair value. No impairments were recorded for 
non-financial assets in the first quarter of Fiscal 2020 or the first quarter of Fiscal 2019. 
Fair Value of Financial Instruments 
Our financial instruments, other than those presented in the disclosures above, include cash, receivables, accounts payable, other payables, and 

long-term debt. The fair values of cash, receivables, accounts payable, and other payables approximated carrying values because of the short-term 
nature of these instruments. If these instruments were measured at fair value in the financial statements, they would be classif ied as Level 1 in the fair 
value hierarchy. See Note 9, Long-Term Debt, for information about the fair value of our long-term debt. 
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Note 5: Inventories 

Inventories consist of the following: 
  

                

(in thousands) November 30, 2019   August 31, 2019 

Finished goods $ 77,315     $ 53,417   

Work-in-process 105,779     82,926   

Raw materials 121,592     105,804   

Total 304,686     242,147   

Less last-in, first-out ("LIFO") reserve 41,353     41,021   

Inventories, net $ 263,333     $ 201,126   

Inventory valuation methods consist of the following: 
  

                

(in thousands) November 30, 2019   August 31, 2019 

LIFO basis $ 164,340     $ 184,007   

First-in, first-out basis 140,346     58,140   

Total $ 304,686     $ 242,147   

The above value of inventories, before reduction for the LIFO reserve, approximates replacement cost at the respective dates. 
Note 6: Property, Plant, and Equipment 

Property, plant, and equipment is stated at cost, net of accumulated depreciation, and consists of the following: 
  

                

(in thousands) November 30, 2019   August 31, 2019 

Land $ 10,749     $ 6,799   

Buildings and building improvements 147,770     119,638   

Machinery and equipment 113,594     107,701   

Software 29,622     29,169   

Transportation 4,009     3,865   

Property, plant, and equipment, gross 305,744     267,172   

Less accumulated depreciation 142,396     139,600   

Property, plant, and equipment, net $ 163,348     $ 127,572   

Depreciation expense was $3.6 million and $3.2 million during the first quarter of Fiscal 2020 and 2019, respectively. 
Note 7: Goodwill and Intangible Assets 
The changes in the carrying amount of goodwill by segment were as follows for the first three months of Fiscal 2020 and 2019, of which there were 
no accumulated impairment losses: 
  

                                

(in thousands) Towable   Motorhome   Corporate / All Other   Total 

Balances at August 25, 2018 $ 244,684     $ —     $ 29,686     $ 274,370   

Chris-Craft purchase price adjustment(1) —     —     702     702   

Balances at November 24, 2018 $ 244,684     $ —     $ 30,388     $ 275,072   

                

Balances at August 31, 2019 $ 244,684     $ —     $ 30,247     $ 274,931   

Acquisition of Newmar(2) —     72,909     —     72,909   

Balances at November 30, 2019 $ 244,684     $ 72,909     $ 30,247     $ 347,840   

    

(1) Refer to Note 2, Business Combinations, of the Notes to Consolidated Financial Statements included in our Annual Report on Form 10-K for the fiscal year ended 

August 31, 2019 for additional information. 
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(2) Refer to Note 2, Business Combinations, for additional information. 

Other intangible assets, net of accumulated amortization, consist of the following: 
  

                                        

      November 30, 2019       August 31, 2019 

($ in thousands) 

Weighted 
Average 

Life-Years   Cost   
Accumulated 
Amortization   

Weighted 
Average 

Life-Years   Cost   
Accumulated 
Amortization 

Trade names Indefinite   $ 275,250         Indefinite   $ 177,250       

Dealer networks 12.1   159,581     $ 22,618     12.2   95,581     $ 20,329   

Backlog 0.5   28,327     19,543     0.5   19,527     19,527   

Non-compete agreements 4.3   6,647     4,386     4.1   5,347     3,077   

Leasehold interest-favorable     —     —     8.1   2,000     690   

Other intangible assets, 
gross     469,805     46,547         299,705     43,623   

Less accumulated 
amortization     46,547             43,623       

Other intangible assets, net     $ 423,258             $ 256,082       

The weighted average remaining amortization period for intangible assets as of November 30, 2019 was approximately 11 years. 

Remaining estimated aggregate annual amortization expense by fiscal year is as follows: 
  

        

(in thousands) Amount 

Fiscal 2020 $ 18,495   

Fiscal 2021 14,361   

Fiscal 2022 13,719   

Fiscal 2023 13,526   

Fiscal 2024 13,424   

Thereafter 74,483   

Total amortization expense remaining $ 148,008   

Note 8: Product Warranties 
We provide certain service and warranty on our products. From time to time, we also voluntarily incur costs for certain warranty-type expenses 

occurring after the normal warranty period to help protect the reputation of our products and the goodwill of our customers. Estimated costs related to 
product warranty are accrued at the time of sale and are based upon historical warranty and service claims experience. Adjustments are made to 
accruals as claim data and cost experience becomes available. 
In addition to the costs associated with the contractual warranty coverage provided on our products, we also occasionally incur costs as a result of 
additional service actions not covered by our warranties, including product recalls and customer satisfaction actions. Although we estimate and 
reserve for the cost of these service actions, there can be no assurance that expense levels will remain at current levels or  such reserves will continue 
to be adequate. 

Changes in our product warranty liability are as follows: 
  

                

  Three Months Ended 

(in thousands) November 30, 2019   November 24, 2018 

Balance at beginning of period $ 44,436     $ 40,498   

Business acquisition(1) 15,147     —   

Provision 15,318     10,757   

Claims paid (13,794 )   (9,952 ) 

Balance at end of period $ 61,107     $ 41,303   

    

(1) Refer to Note 2, Business Combinations, for additional information. 

15 
 

 

 



Table of Contents 
Note 9: Long-Term Debt 
The components of long-term debt are as follows: 
  

                

(in thousands) November 30, 2019   August 31, 2019 

ABL Credit Facility $ —     $ —   

Term Loan 260,000     260,000   

Convertible Notes 300,000     —   

Long-term debt, gross 560,000     260,000   

Convertible Notes unamortized interest discount (83,998 )   —   

Debt issuance costs, net (12,486 )   (5,706 ) 

Long-term debt 463,516     254,294   

Less current maturities 12,668     8,892   

Long-term debt, less current maturities $ 450,848     $ 245,402   

Credit Agreements 
On November 8, 2016, we entered into a $125.0 million credit facility ("ABL Credit Facility") and a $300.0 million loan agreement ("Term Loan") 

with JPMorgan Chase Bank, N.A. (the agreements governing the ABL Credit Facility and the Term Loan, collectively the "Credit Agreements"). On 
October 22, 2019, our ABL Credit Facility was amended and restated to, among other things, increase the commitments thereunder to $192.5 million. 
The Credit Agreements contain certain financial covenants. As of November 30, 2019, we are in compliance with all financial covenants of the 
Credit Agreements. 
Convertible Notes 
On November 1, 2019, we issued $300.0 million in aggregate principal amount of 1.5% unsecured convertible senior notes due 2025 (“Convertible 
Notes”). The net proceeds from the issuance of the Convertible Notes, after deducting the initial purchasers' transaction fees and offering expense 
payable by us, were approximately $290.2 million. The Convertible Notes bear interest at the annual rate of 1.5%, payable on April 1 and October 1 

of each year, beginning on April 1, 2020, and will mature on April 1, 2025, unless earlier converted or repurchased by us. 
The Convertible Notes will be convertible into cash, shares of our common stock or a combination thereof, at our election, at an initial conversion 
rate of 15.6906 shares of common stock per $1,000 principal amount of Convertible Notes, which is equivalent to an initial conversion price of 
approximately $63.73 per share, as adjusted pursuant to the terms of the indenture governing the Convertible Notes (the "Indenture"). The 
Convertible Notes may be converted at any time on or after October 1, 2024, until the close of business on the second scheduled trading day 
immediately preceding the maturity date. 
The conversion rate of the Convertible Notes may be adjusted in certain circumstances, including in connection with a conversion of the Convertible 
Notes made following certain fundamental changes and under other circumstances set forth in the Indenture. It is our current intent to settle all 

conversions of the Convertible Notes through settlement of cash. 
Prior to the close of business on the business day immediately preceding October 1, 2024, the Convertible Notes will be convertible only under the 
following circumstances: 

(1) during any fiscal quarter commencing after December 31, 2019 if the closing sale price of the common stock is more than 130% of the 
applicable conversion price on each applicable trading day for at least 20 trading days (whether or not consecutive) during a period of 30 
consecutive trading days ending on, and including, the last trading day of the immediately preceding calendar quarter; 
(2) during the 5 consecutive business day period after any 5 consecutive trading day period (the "measurement period") in which the 
trading price per $1,000 principal amount of Convertible Notes for each trading day of the measurement period was less than 98% of the 
product of the last reported sale price of our common stock and the conversion rate for the Convertible Notes on each such trading day; or 

(3) upon the occurrence of certain specified corporate events set forth in the indenture. 
We may not redeem the Convertible Notes at our option prior to the maturity date, and no sinking fund is provided for the Convertible Notes. 
On October 29, 2019 and October 30, 2019, in connection with the offering of the Convertible Notes, we entered into privately negotiated convertible 
note hedge transactions (collectively, the “Hedge Transactions”) that cover, subject to customary anti-dilution adjustments, the number of shares of 
our common stock that initially underlie the Convertible Notes, and are expected generally to 
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reduce the potential dilution and/or offset any cash payments we are required to make in excess of the principal amount due, as the case may be, upon 
conversion of the Convertible Notes in the event that the market price of our common stock is greater than the strike price of the Hedge Transactions, 
which was initially $63.73 per share (subject to adjustment under the terms of the Hedge Transactions), corresponding to the initial conversion price 
of the Convertible Notes. 

On October 29, 2019 and October 30, 2019, we also entered into privately negotiated warrant transactions (collectively, the “Warrant Transactions” 
and, together with the Hedge Transactions, the “Call Spread Transactions”), whereby we sold warrants at a higher strike price relating to the same 
number of shares of our common stock that initially underlie the Convertible Notes, subject to customary anti-dilution adjustments. The initial strike 
price of the warrants is $96.20 per share (subject to adjustment under the terms of the Warrant Transactions), which is 100% above the last reported 
sale price of our common stock on October 29, 2019. The Warrant Transactions could have a dilutive effect to our stockholders to the extent that the 
market price per share of our common stock, as measured under the terms of the Warrant Transactions, exceeds the applicable strike price of the 
warrants. 
  

We used $28.6 million of the net proceeds from the issuance of the Convertible Notes to pay the cost of the Call Spread Transactions. 
  
The Hedge Transactions and the Warrant Transactions are separate transactions, in each case, and are not part of the terms of the Convertible Notes 
and will not affect any holder’s rights under the Convertible Notes. Holders of the Convertible Notes will not have any rights with respect to the Call 
Spread Transactions. 
Accounting Treatment of the Convertible Notes and Related Hedge Transactions and Warrant Transactions 
The Call Spread Transactions were classified as equity. We bifurcated the proceeds from the offering of the Convertible Notes between liability and 
equity components. On the date of issuance, the liability and equity components were calculated to be approximately $215.0 million and $85.0 

million, respectively. The initial $215.0 million liability component was determined based on the fair value of similar debt instruments excluding the 
conversion feature assuming a hypothetical interest rate of 8%. The initial $85.0 million ($64.1 million net of tax) equity component represents the 
difference between the fair value of the initial $215.0 million in debt and the $300.0 million of gross proceeds. The related initial debt discount of 
$85.0 million is being amortized over the life of the Convertible Notes as non-cash interest expense using the effective interest method. 
In connection with the above-noted transactions, we incurred approximately $9.8 million of offering-related costs. These offering fees were allocated 
to the liability and equity components in proportion to the allocation of proceeds and accounted for as debt and equity issuance costs, respectively. 
We allocated $7.2 million of debt issuance costs to the liability component, which were capitalized as deferred financing costs within Long-term 
debt. These costs are being amortized as interest expense over the term of the debt using the effective interest method. The remaining $2.6 million of 

transaction costs allocated to the equity component were recorded as a reduction of the equity component. 
Fair Value and Future Maturities 
As of November 30, 2019, the fair value of long-term debt, gross, was $561.0 million. As of August 31, 2019, the fair value of long-term debt, gross, 
approximated the carrying value. 

Aggregate contractual maturities of debt in future fiscal years are as follows: 
  

        

(in thousands) Amount 

Fiscal 2020 $ 10,250   

Fiscal 2021 15,000   

Fiscal 2022 15,000   

Fiscal 2023 15,000   

Fiscal 2024 204,750   

Thereafter 300,000   

Total Term Loan and Convertible Notes $ 560,000   

Note 10: Leases 

Our leases primarily include operating leases for office and manufacturing space and equipment. Our finance leases are 

primarily for real estate. For any lease with an initial term in excess of 12 months, the related lease assets and liabilities 

are recognized on the Condensed Consolidated Balance Sheets as either operating or finance leases at the inception of an 
agreement where it is determined that a lease exists. We have lease agreements that contain both lease and non-lease 

components, and we have elected to combine lease and non-lease components for all classes of assets. Leases with an 

initial term of 12 months or less are not recorded on the Condensed Consolidated Balance Sheets; we recognize lease 
expense for these leases on a straight-line 

17 
 
 

 



Table of Contents 
basis over the lease term. When the terms of multiple lease agreements are materially consistent, we have elected the portfolio approach for our asset 
and liability calculations. 
Lease assets represent the right to use an underlying asset for the lease term, and lease liabilities represent the obligation to make lease payments 
arising from the lease. These assets and liabilities are recognized based on the present value of future payments over the lease term at commencement 

date. We generally use a collateralized incremental borrowing rate based on the information available at commencement date, including lease term, 
in determining the present value of future payments. Our assumed lease terms generally do not include options to extend or terminate the lease unless 
it is reasonably certain that the option will be exercised. 
Some of our real estate operating leases require payment of real estate taxes, common area maintenance, and insurance. In addition, certain of our 
leases are subject to annual changes in the consumer price index. These components comprise the majority of our variable lease cost and are excluded 
from the present value of our lease obligations. Fixed payments may contain predetermined fixed rent escalations. For our operating leases, we 
recognize the related rent expense on a straight-line basis from the commencement date to the end of the lease term. 
The following table details the supplemental balance sheet information related to our leases: 
  

          

(in thousands) Classification November 30, 2019 

Assets     

Operating leases Operating lease assets $ 30,720   

Finance leases Other assets 4,761   

Total lease assets   $ 35,481   

      

Liabilities     

Current: Operating leases Accrued expenses: Other $ 2,416   

Current: Finance leases Accrued expenses: Other 516   

Non-Current: Operating leases Operating lease liabilities 28,066   

Non-Current: Finance leases Non-current liabilities: Other 5,275   

Total lease liabilities   $ 36,273   

The following table details the operating lease cost incurred: 
  

          

    Three Months Ended 

(in thousands) Classification November 30, 2019 

Operating lease expense(1) Costs of goods sold and SG&A $ 1,763   

Finance lease cost:     

Depreciation of lease assets Costs of goods sold and SG&A 43   

Interest on lease liabilities Interest expense 31   

Total lease cost   $ 1,837   

(1) Operating lease expense includes short-term leases and variable lease payments, which are immaterial. 
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Our future lease commitments for future fiscal years as of November 30, 2019 included the following related party and non-related party leases: 
  

                                

  Operating Leases   Finance Leases 

(in thousands) 
Related Party 

Amount   
Non-Related Party 

Amount   Total   
Non-Related Party 

Amount 

Fiscal 2020 $ 2,147     $ 1,036     $ 3,183     $ 642   

Fiscal 2021 2,863     1,220     4,083     855   

Fiscal 2022 2,863     904     3,767     851   

Fiscal 2023 3,463     646     4,109     842   

Fiscal 2024 3,763     477     4,240     845   

Thereafter 20,073     1,371     21,444     3,443   

Total future undiscounted lease payments 35,172     5,654     40,826     7,478   

Less: Interest 9,422     922     10,344     1,687   

Total reported lease liabilities $ 25,750     $ 4,732     $ 30,482     $ 5,791   

Our future minimum lease payments for future fiscal years as determined prior to the adoption of ASC 842, Leases, and as disclosed in our Annual 
Report on Form 10-K for the fiscal year ended August 31, 2019, included the following related party and non-related party leases: 
  

                        

  Operating Leases 

(in thousands) Related Party Amount   
Non-Related Party 

Amount   Total 

Fiscal 2020 $ 2,864     $ 1,236     $ 4,100   

Fiscal 2021 2,863     1,068     3,931   

Fiscal 2022 2,863     759     3,622   

Fiscal 2023 3,597     530     4,127   

Fiscal 2024 3,963     361     4,324   

Thereafter 25,064     1,359     26,423   

Total future lease commitments $ 41,214     $ 5,313     $ 46,527   

The following table details additional information related to our leases: 
  

        

  Three Months Ended 

(in thousands) November 30, 2019 

Cash paid for amounts included in the measurement of lease liabilities:   

Operating cash flows from operating leases $ 554   

Operating cash flows from finance leases 31   

Financing cash flows from finance leases 46   

Leased assets obtained in exchange for lease liabilities:   

Operating leases 2,317   

Finance leases(1) 5,664   

    

  November 30, 2019 

Weighted average remaining lease term (in years):   

Operating leases 9.5   

Finance leases 8.6   

Weighted average discount rate:   

Operating leases 6.2 % 

Finance leases 6.2 % 
    

(1) Represents the lease liability added. Lease assets are offset by a $1.0 million unfavorable lease liability created by the acquisition of Newmar. 
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Note 11: Employee and Retiree Benefits 
Deferred compensation liabilities are as follows: 
  

                

(in thousands) November 30, 2019   August 31, 2019 

Non-qualified deferred compensation $ 12,672     $ 13,093   

Supplemental executive retirement plan 2,085     2,072   

Executive share option plan —     12   

Executive deferred compensation plan 715     621   

Deferred compensation benefits 15,472     15,798   

Less current portion(1) 2,878     2,920   

Deferred compensation benefits, net of current portion $ 12,594     $ 12,878   

(1) Included in Accrued compensation on the Condensed Consolidated Balance Sheets. 

Note 12: Contingent Liabilities and Commitments 

Repurchase Commitments 
Generally, manufacturers in our industries enter into repurchase agreements with lending institutions which have provided wholesale floorplan 
financing to dealers. Most dealers are financed on a "floorplan" basis under which a bank or finance company lends the dealer all, or substantially all, 

of the purchase price, collateralized by a security interest in the units purchased. 
Our repurchase agreements generally provide that, in the event of default by the dealer on the agreement to pay the lending institution, we will 
repurchase the financed merchandise. The terms of these agreements, which generally can last up to 24 months, provide that our liability will be the 
lesser of remaining principal owed by the dealer to the lending institution, or dealer invoice less periodic reductions based on the time since the date 
of the original invoice. Our liability cannot exceed 100% of the dealer invoice. In certain instances, we also repurchase inventory from our dealers 
due to state law or regulatory requirements that govern voluntary or involuntary relationship terminations. Although laws vary from state to state, 
some states have laws in place that require manufacturers of recreational vehicles or boats to repurchase current inventory if a dealership exits the 
business. Our total contingent liability on all repurchase agreements was approximately $1,291.6 million and $874.9 million at November 30, 2019 
and August 31, 2019, respectively. 

Repurchased sales are not recorded as a revenue transaction, but the net difference between the original repurchase price and the resale price are 
recorded against the loss reserve, which is a deduction from gross revenue. Our loss reserve for repurchase commitments contains uncertainties 
because the calculation requires management to make assumptions and apply judgment regarding a number of factors. Our risk of loss related to 
these repurchase commitments is significantly reduced by the potential resale value of any products that are subject to repurchase and is spread over 
numerous dealers and lenders. The aggregate contingent liability related to our repurchase agreements represents all financed dealer inventory at the 
period reporting date subject to a repurchase agreement, net of the greater of periodic reductions per the agreement or dealer principal payments. 
Based on these repurchase agreements and our historical loss experience, we establish an associated loss reserve which is included in Accrued 
expenses: Other on the Condensed Consolidated Balance Sheets. Our accrued losses on repurchases were $1.2 million and $0.9 million at 

November 30, 2019 and August 31, 2019, respectively. Repurchase risk is affected by the credit worthiness of our dealer network, and we do not 
believe there is a reasonable likelihood that there will be a material change in the estimates or assumptions used to establish the loss reserve for 
repurchase commitments. 
There was no material activity related to repurchase agreements during the three months ended November 30, 2019 and November 24, 2018. 
Litigation 
We are involved in various legal proceedings which are ordinary and routine litigation incidental to our business, some of which are covered in whole 
or in part by insurance. While we believe the ultimate disposition of litigation will not have a material adverse effect on our financial position, results 
of operations or liquidity, there exists the possibility that such litigation may have an impact on our results for a particular reporting period in which 

litigation effects become probable and reasonably estimable. Though we do not believe there is a reasonable likelihood that there will be a material 
change related to these matters, litigation is subject to inherent uncertainties and management’s view of these matters may change in the future.   
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Note 13: Revenue 
We generate all of our operating revenue from contracts with customers. Our primary source of revenue is generated through the sale of 
manufactured motorized units, non-motorized towable units, and marine units to our independent dealer network (our customers). The following 
table disaggregates revenue by reportable segment and product category: 
  

                

  Three Months Ended 

(in thousands) November 30, 2019   November 24, 2018 

Net Revenues       

Towable:       

Fifth Wheel $ 195,189     $ 162,749   

Travel Trailer 140,463     125,626   

Other(1) 5,598     4,458   

Total Towable 341,250     292,833   

Motorhome:       

Class A 65,644     48,678   

Class B 85,456     68,720   

Class C 66,876     56,142   

Other(1) 7,915     7,788   

Total Motorhome 225,891     181,328   

Corporate / All Other:       

Other(2) 21,317     19,487   

Total Corporate / All Other 21,317     19,487   

Consolidated $ 588,458     $ 493,648   

    

(1) Relates to parts, accessories, and services. 

    

(2) Relates to marine and specialty vehicle units, parts, accessories, and services. 

We do not have material contract assets or liabilities. We establish allowances for uncollectible receivables based on historical collection trends and 
write-off history. 
Concentration of Risk 
None of our dealer organizations accounted for more than 10% of our net revenue for the first quarter of Fiscal 2020 or 2019. 
Note 14: Stock-Based Compensation 
On December 11, 2018, our shareholders approved the Winnebago Industries, Inc. 2019 Omnibus Incentive Plan ("2019 Plan") as detailed in our 
Proxy Statement for the 2018 Annual Meeting of Shareholders. The 2019 Plan allows us to grant or issue non-qualified stock options, incentive stock 
options, share awards, and other equity compensation to key employees and to non-employee directors. The 2019 Plan replaces our 2014 Omnibus 

Equity, Performance Award, and Incentive Compensation Plan (as amended, the "2014 Plan"). The number of shares of our Common Stock that may 
be the subject of awards and issued under the 2019 Plan is 4.1 million, plus the shares subject to any awards outstanding under the 2014 Plan and our 
predecessor plan, the 2004 Incentive Compensation Plan (the “2004 Plan”), on December 11, 2018 that subsequently expire, are forfeited or 
canceled, or are settled for cash. Until such time, however, awards under the 2014 Plan and the 2004 Plan, respectively, that are outstanding on 
December 11, 2018 will continue to be subject to the terms of the 2014 Plan or 2004 Plan, as applicable. Shares remaining available for future awards 
under the 2014 Plan were not carried over into the 2019 Plan. 
Stock-based compensation expense was $1.6 million and $2.5 million during the first quarter of Fiscal 2020 and 2019, respectively. Compensation 
expense is recognized over the requisite service period of the award. 
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Note 15: Restructuring 
On February 4, 2019, we announced our intent to move our diesel production from Junction City, OR to Forest City, IA to enable more effective 
product development and improve our cost structure. The following table details the restructuring charges incurred: 
  

                        

  Motorhome 

  Three Months Ended   Cumulative 

(in thousands) November 30, 2019   November 24, 2018   November 30, 2019 

Cost of goods sold $ (219 )   $ —     $ 1,505   

Selling, general, and administrative expenses 47     —     266   

Restructuring expense $ (172 )   $ —     $ 1,771   

Expenses in the current period include adjustments to employee-related expenses and facility closure costs. We expect additional expenses of 
approximately $0.5 million in Fiscal 2020, primarily related to facility closure costs. We expect these expenses to be more than offset by the 

corresponding savings generated by the project. 
Note 16: Income Taxes 
Our effective tax rate decreased to 21.7% for the three months ended November 30, 2019 from 23.3% for the three months ended November 24, 2018 
primarily due to an increase in estimated research and development tax credits and excess tax benefits related to stock-based compensation in Fiscal 
2020. 
We file a U.S. Federal tax return, as well as returns in various international and state jurisdictions. As of November 30, 2019, our federal returns from 
Fiscal 2016 to present are subject to review by the Internal Revenue Service. With limited exception, state returns from Fiscal 2015 to present 
continue to be subject to review by state taxing jurisdictions. We are currently under review by certain U.S. state tax authorities for Fiscal 2015 
through 2018. We believe we have adequately reserved for our exposure to additional payments for uncertain tax positions in our liability for 

unrecognized tax benefits. 
Note 17: Income Per Share 

The following table reflects the calculation of basic and diluted income per share: 
  

                

  Three Months Ended 

(in thousands, except per share data) November 30, 2019   November 24, 2018 

Numerator       

Net income $ 14,068     $ 22,161   

        

Denominator       

Weighted average common shares outstanding 32,067     31,567   

Dilutive impact of stock compensation awards 200     247   

Weighted average common shares outstanding, assuming dilution 32,267     31,814   

        

Anti-dilutive securities excluded from Weighted average common shares outstanding, 
assuming dilution 73     90   

        

Basic income per common share $ 0.44     $ 0.70   

Diluted income per common share $ 0.44     $ 0.70   
Anti-dilutive securities were not included in the computation of diluted income per common share because they are considered anti-dilutive under the 
treasury stock method. 
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Note 18: Accumulated Other Comprehensive Income (Loss) 
Changes in Accumulated Other Comprehensive Income ("AOCI") by component, net of tax, were: 
  

                                                

  Three Months Ended 

  November 30, 2019   November 24, 2018 

(in thousands) 

Defined Benefit 
Pension Items   

Interest Rate 
Swap   Total   

Defined Benefit 
Pension Items   

Interest Rate 
Swap   Total 

Balance at beginning of period $ (559 )   $ 68     $ (491 )   $ (591 )   $ 1,483     $ 892   

OCI before reclassifications —     (80 )   (80 )   —     (22 )   (22 ) 

Amounts reclassified from AOCI 8     12     20     8     —     8   

Net current-period OCI 8     (68 )   (60 )   8     (22 )   (14 ) 

Balance at end of period $ (551 )   $ —     $ (551 )   $ (583 )   $ 1,461     $ 878   

Reclassifications out of AOCI in net periodic benefit costs, net of tax, were: 
  

                  

    Three Months Ended 

(in thousands) 

Location on Consolidated Statements 

of Income and Comprehensive Income November 30, 2019   November 24, 2018 

Amortization of net actuarial loss SG&A $ 8     $ 8   
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Item 2. Management's Discussion and Analysis of Financial Condition and Results of Operations. 
Unless the context otherwise requires, the use of the terms "Winnebago," "we," "us," and "our" refers to Winnebago Industries, Inc. and its 
wholly-owned subsidiaries. 
Management’s Discussion and Analysis of Financial Condition and Results of Operations (“MD&A”) is intended to provide a reader of our financial 

statements with a narrative from the perspective of our management on our financial condition, results of operations, liquidity, and certain other 
factors that may affect our future results. Unless otherwise noted, transactions and other factors significantly impacting our financial condition, 
results of operations, and liquidity are discussed in order of magnitude. 
Our MD&A should be read in conjunction with our Annual Report on Form 10-K for the fiscal year ended August 31, 2019 (including the 
information presented therein under Risk Factors), as well as our reports on Forms 10-Q and 8-K and other publicly available information. All 
amounts herein are unaudited. 
Overview 
Winnebago Industries, Inc. is one of the leading U.S. manufacturers with a diversified portfolio of recreation vehicles ("RV"s) and marine products 

used primarily in leisure travel and outdoor recreation activities. We produce our motorhome units in Iowa and Indiana; our towable units in Indiana; 
and our marine units in Florida. We distribute our RV and marine products primarily through independent dealers throughout the U.S. and Canada, 
who then retail the products to the end consumer. We also distribute our marine products internationally through independent dealers, who then retail 
the products to the end consumer. 
Non-GAAP Reconciliation 
This MD&A includes financial information prepared in accordance with accounting principles generally accepted in the U.S. ("GAAP"), as well as 
certain adjusted or non-GAAP financial measures such as EBITDA and Adjusted EBITDA. EBITDA is defined as net income before interest 
expense, provision for income taxes, and depreciation and amortization expense. Adjusted EBITDA is defined as net income before interest expense, 

provision for income taxes, depreciation and amortization expense, and other adjustments made in order to present comparable results from period to 
period. 
These non-GAAP financial measures, which are not calculated or presented in accordance with GAAP, have been provided as information 
supplemental and in addition to the financial measures presented in accordance with GAAP. Such non-GAAP financial measures should not be 
considered superior to, as a substitute for, or as an alternative to, and should be considered in conjunction with, the GAAP financial measures 
presented herein. The non-GAAP financial measures presented may differ from similar measures used by other companies. 
Refer to the Results of Operations - First Three Months of Fiscal 2020 Compared to the First Three Months of Fiscal 2019 for a detailed 
reconciliation of items that impacted EBITDA and Adjusted EBITDA. We have included these non-GAAP performance measures as a comparable 

measure to illustrate the effect of non-recurring transactions occurring during the reported periods and to improve comparability of our results from 
period to period. We believe Adjusted EBITDA provides meaningful supplemental information about our operating performance because these 
measures exclude amounts that we do not consider part of our core operating results when assessing our performance. Examples of items excluded 
from Adjusted EBITDA include acquisition-related fair-value inventory step-up, acquisition-related costs, restructuring expenses, and non-operating 
income. 
Management uses these non-GAAP financial measures (a) to evaluate our historical and prospective financial performance and trends as well as our 
performance relative to competitors and peers; (b) to measure operational profitability on a consistent basis; (c) in presentations to the members of 
our board of directors to enable our board of directors to have the same measurement basis of operating performance as is used by management in its 
assessments of performance and in forecasting and budgeting for our company; (d) to evaluate potential acquisitions; and (e) to ensure compliance 

with covenants and restricted activities under the terms of our debt agreements. We believe these non-GAAP financial measures are frequently used 
by securities analysts, investors, and other interested parties to evaluate companies in our industry. 
Business Combinations 
Newmar Corporation 
On November 8, 2019, we completed the acquisition of Newmar Corporation, Dutch Real Estate Corp, New-Way Transport, and New-Serv 
(collectively "Newmar") for total consideration of $360.3 million, which consisted of $267.7 million in cash, subject to purchase price adjustments as 
stipulated in the Purchase Agreement, and 2.0 million shares of Winnebago common stock that were valued at $92.6 million ($46.29 per share 
discounted at 7.0% due to lack of marketability because of one year lock-up restrictions). The cash portion of the purchase price of the acquisition 

and certain transaction expenses were funded through the private placement of $300.0 million in aggregate principal amount of 1.5% convertible 
senior notes due 2025 ("Convertible Notes") (as further described in Note 9, Long-Term Debt) and cash on hand. Newmar is a leading manufacturer 
of Class A and Super C 
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motorized recreation vehicles that are sold through an established network of independent authorized dealers throughout North America. 
Reportable Segments 
We have six operating segments: 1) Grand Design towables, 2) Winnebago towables, 3) Winnebago motorhomes, 4) Newmar motorhomes, 5) 
Chris-Craft marine, and 6) Winnebago specialty vehicles. We evaluate performance based on each operating segment's Adjusted EBITDA, as defined 

below, which excludes certain corporate administration expenses and non-operating income and expense. 
Our two reportable segments include: 1) Towable (comprised of products which are not motorized and are generally towed by another vehicle as well 
as other related manufactured products and services), which is an aggregation of the Grand Design towables and the Winnebago towables operating 
segments and 2) Motorhome (comprised of products that include a motorized chassis as well as other related manufactured products and services), 
which is an aggregation of the Winnebago motorhomes and Newmar motorhomes operating segments. 
The Corporate / All Other category includes the Chris-Craft marine and Winnebago specialty vehicles operating segments as well as expenses related 
to certain corporate administration expenses for the oversight of the enterprise. These expenses include items such as corporate leadership and 
administration costs. 

Industry Trends 
Key reported statistics for the North American RV industry are as follows: 
    

• Wholesale unit shipments: RV product delivered to the dealers, which is reported monthly by the Recreation Vehicle Industry Association 
("RVIA") 

    

• Retail unit registrations: consumer purchases of RVs from dealers, which is reported by Stat Surveys 

We track RV Industry conditions using these key statistics to monitor trends and evaluate and understand our performance relative to 

the overall industry. The following is an analysis of changes in these key statistics for the rolling 12 months through October as of 

2019 and 2018: 
  

                                                

  US and Canada Industry 

  Wholesale Unit Shipments per RVIA   Retail Unit Registrations per Stat Surveys 

  Rolling 12 Months through October   Rolling 12 Months through October 

  2019   2018   Unit Change   % Change   2019   2018   Unit Change   % Change 

Towable(1) 352,496     428,708     (76,212 )   (17.8 )%   392,469     419,574     (27,105 )   (6.5 )% 

Motorhome(

2) 47,726     59,947     (12,221 )   (20.4 )%   52,032     58,512     (6,480 )   (11.1 )% 

Combine
d 400,222     488,655     (88,433 )   (18.1 )%   444,501     478,086     (33,585 )   (7.0 )% 

    

(1) Towable: Fifth wheel and travel trailer products. 

    

(2) Motorhome: Class A, B and C products. 

The rolling twelve months shipments for 2019 and 2018 reflect a contraction in shipments as dealers have rationalized inventory during the last 
twelve months. The rolling twelve months retail information for 2019 and 2018 illustrates that retail sales remain at healthy levels. We believe retail 
demand is the key driver to continued growth in the industry. 
The most recent RVIA wholesale shipment forecasts for calendar year 2020, as noted in the table below, indicate that industry shipments are 
expected to decline in 2020. 
  

                        

  Calendar Year 

Wholesale Unit Shipment Forecast per RVIA(1) 2020Forecast   
2019Forecast(Mo

st Likely)   Unit Change   % Change 

Aggressive 404,600     402,100     2,500     0.6  % 

Most likely 386,400     402,100     (15,700 )   (3.9 )% 

Conservative 359,600     402,100     (42,500 )   (10.6 )% 

    

(1) Prepared by Dr. Richard Curtin of the University of Michigan Consumer Survey Research Center for RVIA and reported in the Roadsigns RV Winter 2019 Industry 

Forecast Issue. 
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Market Share 

Our retail unit market share, as reported by Stat Surveys based on state records, is illustrated below. Note that this data is subject to 

adjustment and is continuously updated. 
  

                              

  
Rolling 12 Months through 

October   Calendar Year 

US and Canada 2019   2018   2018   2017   2016(1) 

Travel trailer and fifth wheels 9.1 %   7.7 %   7.8 %   6.1 %   1.7 % 

Motorhome A, B, C 15.4 %   15.6 %   15.6 %   16.3 %   18.0 % 

Total market share 9.8 %   8.6 %   8.7 %   7.4 %   3.7 % 
    

(1) Includes retail unit market share for Grand Design since its acquisition on November 8, 2016. 

Facility Expansion 
Due to the rapid growth in our Towable segment, we have implemented facility expansion projects in our Grand Design towables and Winnebago 
towables operating segments. The Grand Design towables expansion project consisted of three new production facilities--two were completed in 
Fiscal 2018 and the remaining is expected to be completed mid-Fiscal 2020. The facility expansion in the Winnebago towables division was 
completed in the third quarter of Fiscal 2019. 
Enterprise Resource Planning System 
In the second quarter of Fiscal 2015, our Board of Directors approved the strategic initiative of implementing an enterprise resource planning 
("ERP") system to replace our legacy business applications. The new ERP platform will provide better support for our changing business needs and 

plans for future growth. Our initial cost estimates have grown for additional needs of the business, such as the opportunity to integrate the ERP 
system with additional manufacturing systems. The project includes software, external implementation assistance, and increased internal staffing 
directly related to this initiative. We anticipate that approximately 40% of the cost will be expensed in the period incurred and 60% will be 
capitalized and depreciated over its useful life. 
The following table illustrates the cumulative project costs: 
  

                                                              

  Three Months Ended   Fiscal Year   

Cumulative 

Investment 

(in thousands) November 30, 2019   2019   2018   2017   2016   2015     

Capitalized $ 430     $ 3,875     $ 5,941     $ 1,881     $ 7,798     $ 3,291     $ 23,216     57.5 % 

Expensed 305     3,709     2,107     2,601     5,930     2,528     17,180     42.5 % 

Total $ 735     $ 7,584     $ 8,048     $ 4,482     $ 13,728     $ 5,819     $ 40,396     100.0 % 
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Results of Operations - First Three Months of Fiscal 2020 Compared to the First Three Months of Fiscal 2019 
Consolidated Performance Summary 
The following is an analysis of changes in key items included in the consolidated statements of income and comprehensive income for the three 
months ended November 30, 2019 compared to the three months ended November 24, 2018: 
  

                                          

  Three Months Ended 

(in thousands, except percent 
and per share data) November 30, 2019   % of Revenues (1)   November 24, 2018   

% of Revenues 

(1)   $ Change   % Change 

Net revenues $ 588,458     100.0 

 
%   $ 493,648     100.0  %   $ 94,810     19.2 

 
% 

Cost of goods sold 509,845     86.6 
 
%   422,652     85.6  %   87,193     20.6 

 
% 

Gross profit 78,613     13.4 
 
%   70,996     14.4  %   7,617     10.7 

 
% 

Selling, general, and 
administrative expenses 51,105     8.7 

 
%   35,712     7.2  %   15,393     43.1 

 
% 

Amortization of intangible 
assets 3,614     0.6 

 
%   2,659     0.5  %   955     35.9 

 
% 

Total operating expenses 54,719     9.3 

 
%   38,371     7.8  %   16,348     42.6 

 
% 

Operating income 23,894     4.1 
 
%   32,625     6.6  %   (8,731 )   (26.8 

)
% 

Interest expense 6,049     1.0 

 
%   4,501     0.9  %   1,548     34.4 

 
% 

Non-operating income (116 )   — 
 
%   (763 )   (0.2 

)
%   (647 )   (84.8 

)
% 

Income before income taxes 17,961     3.1 

 
%   28,887     5.9  %   (10,926 )   (37.8 

)
% 

Provision for income taxes 3,893     0.7 
 
%   6,726     1.4  %   (2,833 )   (42.1 

)
% 

Net income $ 14,068     2.4 

 
%   $ 22,161     4.5  %   $ (8,093 )   (36.5 

)
% 

                        

Diluted income per share $ 0.44         $ 0.70         $ (0.26 )   (37.1 
)
% 

Diluted average shares 
outstanding 32,267         31,814         453     1.4 

 
% 

    

(1) Percentages may not add due to rounding differences. 

Net revenues increased in the first three months of Fiscal 2020 compared to the first three months of Fiscal 2019 due to organic growth in our 
Towable and Motorhome segments and our acquisition of Newmar. 
Gross profit as a percentage of revenue decreased in the first three months of Fiscal 2020 compared to the first three months of Fiscal 2019 due 
primarily to a change in mix as a result of our acquisition of Newmar and the impact of Newmar inventory step-up. 

Operating expenses increased in the first three months of Fiscal 2020 compared to the first three months of Fiscal 2019 due to Newmar 
acquisition-related costs, incremental amortization related to the purchase accounting for Newmar, normal operating expenses of Newmar, and 
organic growth in the Towable segment. 
Interest expense increased in the first three months of Fiscal 2020 compared to the first three months of Fiscal 2019 primarily due to the additional 
interest expense related to the Convertible Notes issued in connection with the acquisition of Newmar. 
Non-operating income decreased in the first three months of Fiscal 2020 compared to the first three months of Fiscal 2019 due to company-owned 
life insurance benefits in the prior year. 
The effective tax rate decreased to 21.7% for the first three months of Fiscal 2020 compared to 23.3% for the first three months of Fiscal 2019 due 

primarily to an increase in estimated research and development tax credits and excess tax benefits related to stock-based compensation in Fiscal 
2020. 
Net income and diluted income per share decreased in the first three months of Fiscal 2020 compared to the first three months of Fiscal 2019 
primarily due to the acquisition-related costs for Newmar and the additional interest expense related to our Convertible Notes, partially offset by a 
favorable effective tax rate. 
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Non-GAAP Reconciliation 
The following table reconciles net income to consolidated EBITDA and Adjusted EBITDA for the three months ended November 30, 2019 and 
November 24, 2018: 
  

                

  Three Months Ended 

(in thousands) November 30, 2019   November 24, 2018 

Net income $ 14,068     $ 22,161   

Interest expense 6,049     4,501   

Provision for income taxes 3,893     6,726   

Depreciation 3,586     3,169   

Amortization of intangible assets 3,614     2,659   

EBITDA 31,210     39,216   

Acquisition-related fair-value inventory step-up 1,176     —   

Acquisition-related costs 9,950     —   

Restructuring expenses (172 )   —   

Non-operating income (116 )   (763 ) 

Adjusted EBITDA $ 42,048     $ 38,453   

Reportable Segment Performance Summary 
Towable 
The following is an analysis of key changes in our Towable segment for the three months ended November 30, 2019 compared to the three months 
ended November 24, 2018 and as of November 30, 2019 compared to November 24, 2018: 
  

                                          

  Three Months Ended 

(in thousands, except ASP) November 30, 2019   % of Revenues   November 24, 2018   % of Revenues   $ Change   % Change 

Net revenues $ 341,250         $ 292,833         $ 48,417     16.5 

 
% 

Adjusted EBITDA 35,785     10.5 %   30,828     10.5 %   4,957     16.1 
 
% 

                        

Average Selling Price ("ASP") 

(1) 32,998         32,117         881     2.7 

 
% 

                        

  Three Months Ended 

Unit deliveries November 30, 2019   Product Mix (2)   November 24, 2018   Product Mix (2)   Unit Change   % Change 

Travel trailer 6,336     59.8 %   5,836     62.2 %   500     8.6 
 
% 

Fifth wheel 4,263     40.2 %   3,549     37.8 %   714     20.1 
 
% 

Total towables 10,599     100.0 %   9,385     100.0 %   1,214     12.9 
 
% 

                        

($ in thousands) November 30, 2019       November 24, 2018       Change   % Change 

Backlog(3)                       

Units 7,174         9,199         (2,025 )   (22.0 

)
% 

Dollars $ 242,853         $ 327,724         $ (84,871 )   (25.9 
)
% 

Dealer Inventory                       

Units 17,843         16,662         1,181     7.1 

 
% 

    

(1) ASP excludes off-invoice dealer incentives. 

    

(2) Percentages may not add due to rounding differences. 

    



(3) We include in our backlog all accepted orders from dealers to generally be shipped within the next six months. Orders in backlog can be cancelled or postponed at 

the option of the dealer at any time without penalty and, therefore, backlog may not necessarily be an accurate measure of future sales. 

Net revenues increased in the first three months of Fiscal 2020 compared to the first three months of Fiscal 2019 due to an 
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increase in unit deliveries and an increase in ASP. 
Adjusted EBITDA increased in the first three months of Fiscal 2020 compared to the first three months of Fiscal 2019 due to an increase in net 
revenues. 
We have seen a decrease in the volume and dollar value of backlog as of November 30, 2019 compared to November 24, 2018 due to increased use 

of our production capacity and reflecting the shift in dealer order patterns to smaller and more frequent orders. 
Motorhome 
The following is an analysis of key changes in our Motorhome segment for the three months ended November 30, 2019 compared to the three 
months ended November 24, 2018 and as of November 30, 2019 compared to November 24, 2018: 
  

                                          

  Three Months Ended 

(in thousands, except ASP) November 30, 2019   % of Revenues   November 24, 2018   % of Revenues   $ Change   % Change 

Net revenues $ 225,891         $ 181,328         $ 44,563     24.6 
 
% 

Adjusted EBITDA 9,331     4.1 %   11,976     6.6 %   (2,645 )   (22.1 

)
% 

                        

ASP(1) 119,749         98,690         21,059     21.3 

 
% 

                        

  Three Months Ended 

Unit deliveries November 30, 2019   Product Mix (2)   November 24, 2018   Product Mix (2)   Unit Change   % Change 

Class A 399     21.2 %   422     23.2 %   (23 )   (5.5 
)
% 

Class B 809     43.0 %   719     39.5 %   90     12.5 

 
% 

Class C 674     35.8 %   678     37.3 %   (4 )   (0.6 
)
% 

Total motorhomes 1,882     100.0 %   1,819     100.0 %   63     3.5 

 
% 

                        

($ in thousands) November 30, 2019       November 24, 2018       Change   % Change 

Backlog(3)                       

Units 2,631         1,961         670     34.2 
 
% 

Dollars $ 384,201         $ 191,632         $ 192,569     100.5 

 
% 

Dealer Inventory                       

Units 5,169         4,458         711     15.9 
 
% 

    

(1) ASP excludes off-invoice dealer incentives. 

    

(2) Percentages may not add due to rounding differences. 

    

(3) We include in our backlog all accepted orders from dealers to generally be shipped within the next six months. Orders in backlog can be cancelled or postponed at 

the option of the dealer at any time without penalty and, therefore, backlog may not necessarily be an accurate measure of future sales. 

Net revenues increased in the first three months of Fiscal 2020 compared to the first three months of Fiscal 2019 due to the acquisition of Newmar 
and an increase in the organic ASP. 

Adjusted EBITDA decreased in the first three months of Fiscal 2020 compared to the first three months of Fiscal 2019 primarily due to an 
unfavorable mix and higher SG&A expense, partially offset by the Newmar acquisition and pricing in excess of inflation. 
We have seen an increase in the backlog volumes as of November 30, 2019 compared to November 24, 2018 due to our acquisition of Newmar and 
due to new product introductions. 
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Analysis of Financial Condition, Liquidity, and Resources 

Cash Flows 

The following table summarizes our cash flows from operations for the three months ended November 30, 2019 and November 24, 2018: 
  

                

  Three Months Ended 

(in thousands) November 30, 2019   November 24, 2018 

Total cash provided by (used in):       

Operating activities $ 79,033     $ 54,171   

Investing activities (270,661 )   (13,162 ) 

Financing activities 255,525     (42,649 ) 

Net increase (decrease) in cash and cash equivalents $ 63,897     $ (1,640 ) 

Operating Activities 

Cash provided by operating activities increased for the three months ended November 30, 2019 compared to the three months ended November 24, 
2018 primarily due to favorable changes in working capital, partially offset by Newmar acquisition-related costs. 

Investing Activities 

Cash used in investing activities increased for the three months ended November 30, 2019 compared to the three months ended November 24, 2018 
primarily due to our acquisition of Newmar. 

Financing Activities 

Cash provided by financing activities increased for the three months ended November 30, 2019 compared to the three months ended November 24, 
2018 primarily due to our Convertible Notes issued to finance our acquisition of Newmar. 

Debt and Capital 
As of November 30, 2019, we have a debt agreement that consists of a $300.0 million term loan agreement ("Term Loan") and a $192.5 million 
asset-based revolving credit facility ("ABL Credit Facility") (collectively, the "Credit Agreements"). During the first quarter of Fiscal 2020, we 
issued the Convertible Notes, which were used to partially fund the Newmar acquisition. Refer to Note 9, Long-Term Debt, of the Notes to 
Condensed Consolidated Financial Statements included in this Quarterly Report on Form 10-Q for additional details. As of November 30, 2019, we 
had no borrowings against the ABL. 
Other Financial Measures 
Working capital at November 30, 2019 and August 31, 2019 was $297.8 million and $212.9 million, respectively. We currently expect cash on hand, 
funds generated from operations, and the borrowing available under our ABL Credit Facility be sufficient to cover both short-term and long-term 

operating requirements. 
Share Repurchases and Dividends 
We repurchase our common stock and pay dividends pursuant to programs approved by our Board of Directors. Our long-term capital allocation 
strategy is to first fund operations and investments in growth, maintain a debt leverage ratio within our targeted zone, maintain reasonable liquidity, 
and then return excess cash over time to shareholders through dividends and share repurchases. 
On October 18, 2017, our Board of Directors authorized a share repurchase program in the amount of $70.0 million. There is no time restriction on 
the authorization. In the first quarter of Fiscal 2020, we did not repurchase any shares under this authorization. We continually evaluate if share 
repurchases reflect a prudent use of our capital and, subject to compliance with our Credit Agreements, we may purchase shares in the future. At 

November 30, 2019, we have $58.9 million remaining on our board repurchase authorization. 
On December 18, 2019, our Board of Directors approved a quarterly cash dividend of $0.11 per share payable on January 29, 2020, to common 
stockholders of record at the close of business on January 15, 2020. 
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Contractual Obligations and Commercial Commitments 
There has been no material change in our contractual obligations other than the issuance of the Convertible Notes and in the ordinary course of 
business since the end of Fiscal 2019. Refer to Note 9, Long-Term Debt, of the Notes to Condensed Consolidated Financial Statements included in 
this Quarterly Report on Form 10-Q for additional details on the Convertible Notes, and see our Annual Report on Form 10-K for the fiscal year 

ended August 31, 2019 for additional information regarding our contractual obligations and commercial commitments. 
Significant Accounting Policies and Estimates 
We describe our significant accounting policies in Note 1: Summary of Significant Accounting Policies, of the Notes to Consolidated Financial 
Statements included in our Annual Report on Form 10-K for the fiscal year ended August 31, 2019. We discuss our critical accounting estimates in 
Item 7, Management's Discussion and Analysis of Financial Condition and Results of Operations, in our Annual Report on Form 10-K for the fiscal 
year ended August 31, 2019. In the first quarter of Fiscal 2020, we adopted new lease accounting guidance, as described in Note 1, Basis of 
Presentation, and Note 10, Leases, of the Notes to Condensed Consolidated Financial Statements included in this Quarterly Report on Form 10-Q. 
There have been no other significant changes in our significant accounting policies or critical accounting estimates since the end of Fiscal 2019. 

New Accounting Pronouncements 
For a description of new applicable accounting pronouncements, see Note 1, Basis of Presentation, of the Notes to Condensed Consolidated Financial 
Statements included in this Quarterly Report on Form 10-Q. 
Safe Harbor Statement Under the Private Securities Litigation Reform Act 
Section 27A of the Securities Act of 1933, as amended (“Securities Act”), and Section 21E of the Securities Exchange Act of 1934, as amended 
(“Exchange Act”), provide a “safe harbor” for forward-looking statements to encourage companies to provide prospective information about their 
companies. With the exception of historical information, the matters discussed in this Quarterly Report on Form 10-Q are forward-looking statements 
and may be identified by the use of words such as "anticipate," "assume," "believe," "estimate," "expect," "guidance," "intend," "outlook," "plan," 

"project," and other words and terms of similar meaning. Such statements reflect our current views and estimates with respect to future market 
conditions, company performance and financial results, operational investments, business prospects, new strategies, the competitive environment, 
and other events. These statements are subject to certain risks and uncertainties that could cause actual results to differ materially from the potential 
results discussed in such forward-looking statements. Readers should review Item 1A, Risk Factors, of our Annual Report on Form 10-K for the 
fiscal year ended August 31, 2019, and Item 1A, Risk Factors, in Part II of this Quarterly Report on Form 10-Q, for a description of important factors 
that could cause our actual results to differ materially from those contemplated by the forward-looking statements made in this Quarterly Report on 
Form 10-Q. Among the factors that could cause actual results and outcomes to differ materially from those contained in such forward-looking 
statements are the following: competition and new product introductions by competitors, our ability to attract and retain qualified personnel, 

increases in market compensation rates, business or production disruptions, sales order cancellations, risk related to the terms of our credit 
agreements and compliance with debt covenants and leverage ratios, stock price volatility and share dilution, disruptions or unanticipated costs from 
facility expansions, availability of labor, a slowdown in the economy, low consumer confidence, the effect of global tensions, increases in interest 
rates, availability of credit, availability of financing for RV and marine dealers, impairment of goodwill, risk related to cyclicality and seasonality of 
our business, slower than anticipated sales of new or existing products, integration of operations relating to merger and acquisition activities 
generally, our acquisition of Newmar, the possibility that the Newmar acquisition may not perform as expected or may not result in earnings growth, 
difficulties and expenses related to integrating Newmar into our business, possible unknown liabilities of Newmar, significant costs related to the 
Newmar acquisition, increased focus of management attention and resources on the acquisition of Newmar, risks related to the Convertible Notes, 
including our ability to satisfy our obligations under the Convertible Notes, risks related to our recent Convertible Note hedge and warrant 

transactions, inadequate liquidity or capital resources, inventory and distribution channel management, our ability to innovate, our reliance on large 
dealer organizations, significant increase in repurchase obligations, availability and price of fuel, availability of chassis and other key component 
parts, increased material and component costs, exposure to warranty claims, ability to protect our intellectual property, exposure to product liability 
claims, dependence on information systems and web applications, any unexpected expenses related to the implementation of our Enterprise Resource 
Planning system, risk related to data security, governmental regulation, including for climate change, risk related to anti-takeover provisions 
applicable to us, and other factors. We caution that the foregoing list of important factors is not complete. Any forward-looking statements speak 
only as of the date they are made, and we assume no obligation to update any forward-looking statement that we may make. 
Item 3. Quantitative and Qualitative Disclosures About Market Risk. 

The assets we maintain to fund deferred compensation have market risk, but we maintain a corresponding liability for these assets. The market risk is 
therefore borne by the participants in the deferred compensation program. 

31 
 
 

 



Table of Contents 
Interest rate risk 
We are exposed to market risks related to fluctuations in interest rates on the outstanding variable rate debt. As of November 30, 2019, we had 
$260.0 million outstanding under our Term Loan, subject to variable interest rates. For our Term Loan in the first three months of Fiscal 2020, a 
1.0% increase in interest rates would have increased our interest expense by an estimated $2.6 million, and a 1.0% decrease in interest rates would 

have decreased our interest expense by an estimated $2.6 million. For additional information, see Note 9, Long-Term Debt. For variable rate debt, 
interest rate changes generally do not affect the fair value of the debt instrument, but do impact future earnings and cash flows, assuming other 
factors are held constant. 
While these are our best estimates of the impact of the specified interest rate scenario, actual results could differ from those projected. The sensitivity 
analysis presented assumes interest rate changes are instantaneous, parallel shifts in the yield curve. In reality, interest rate changes of this magnitude 
are rarely instantaneous or parallel. 
Item 4. Controls and Procedures. 
Evaluation of Disclosure Controls and Procedures 

We maintain "disclosure controls and procedures", as such term is defined under Securities Exchange Act of 1934, as amended ("Exchange Act") 
Rule 13a-15(e), that are designed to ensure that information required to be disclosed in our reports filed or submitted under the Exchange Act is 
recorded, processed, summarized, and reported within the time periods specified in the Securities and Exchange Commission rules and forms, and 
that such information is accumulated and communicated to our management, including our Chief Executive Officer and Chief Financial Officer, as 
appropriate, to allow timely decisions regarding required disclosures. Management necessarily applied its judgment in assessing the costs and 
benefits of such controls and procedures and believes that such controls and procedures are effective at the reasonable assurance level. 
Our management, under the supervision and with the participation of our Chief Executive Officer and Chief Financial Officer, has evaluated the 
effectiveness of the design and operation of our disclosure controls and procedures, required by Exchange Act Rule 13a-15(b), as of the end of the 

period covered by this report (the "Evaluation Date"). Based on this evaluation, the Chief Executive Officer and Chief Financial Officer have 
concluded that our disclosure controls and procedures were effective as of the Evaluation Date. 
Changes in Internal Control Over Financial Reporting 
We are implementing an ERP system, which is expected to improve the efficiency of certain financial and related transaction processes. The 
implementation of an ERP system will likely affect the processes that constitute our internal control over financial reporting and will require testing 
for effectiveness.  As we have completed implementation of certain phases of the ERP, internal controls over financial reporting have been tested for 
effectiveness with respect to the scope of the phase completed.  We concluded, as part of our evaluation described in the above paragraphs, that the 
implementation of ERP in these circumstances has not materially affected our internal control over financial reporting. The implementation is 

continuing in a phased approach and will continue to be evaluated for effect on our internal control over financial reporting. 
During the first quarter of Fiscal 2020, we completed the acquisition of Newmar, which represents a material change in internal control over financial 
reporting since management's last assessment. Prior to the acquisition, Newmar was a private company and has not been subject to the 
Sarbanes-Oxley Act of 2002, the rules and regulations of the SEC, or other corporate governance requirements to which public reporting companies 
may be subject. As part of our ongoing integration activities, we are continuing to incorporate our controls and procedures into the acquired Newmar 
subsidiaries and to augment our company-wide controls to reflect the risks inherent in an acquisition of this type. Our report on our internal control 
over financial reporting in the Annual Report on Form 10-K for the year ending August 29, 2020 will exclude the acquired Newmar subsidiaries in 
order for management to have sufficient time to evaluate and implement our internal control over financial reporting. 
There were no other changes in our internal control over financial reporting that occurred during the first quarter of Fiscal 2020 that have materially 

affected, or are reasonably likely to materially affect, our internal control over financial reporting. 
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PART II. OTHER INFORMATION. 
Item 1. Legal Proceedings. 

For a description of our legal proceedings, see Note 12, Contingent Liabilities and Commitments, of the Notes to Condensed Consolidated Financial 
Statements, included in this Quarterly Report on Form 10-Q. 
Item 1A. Risk Factors. 
There have been no material changes from the risk factors previously disclosed in Part I, Item 1A, Risk Factors, of our Annual Report on Form 10-K 
for the fiscal year ended August 31, 2019, except for the risk factors updated below: 
The terms of our Credit Agreements and other debt instruments could adversely affect our operating flexibility and pose risks of default. 
We incurred substantial indebtedness to finance the acquisitions of Grand Design and Newmar. Our Credit Agreement is secured by substantially all 
of our assets, including cash, inventory, accounts receivable, and certain machinery and equipment. The Credit Agreement contains certain 

requirements, including affirmative and negative financial covenants. If we are unable to comply with these requirements and covenants, we may be 
restricted in our ability to pay dividends or engage in certain other business transactions, the lender may obtain control of our cash accounts, and we 
may experience an event of default. If a default occurs, the lenders under the Credit Agreement may elect to declare all of their respective outstanding 
debt, together with accrued interest and other amounts payable thereunder, to be immediately due and payable. Under such circumstances, we may 
not have sufficient funds or other resources to satisfy all of our obligations. In addition, the limitations imposed on our ability to incur additional debt 
and to take other corporate actions might significantly impair our ability to obtain other financing. 
  
In addition, the Credit Agreement contains certain restrictions on our ability to undertake certain types of transactions.  Therefore, we may need to 

seek permission from our lenders in order to engage in certain corporate actions and any additional indebtedness that we may incur will need to 
comply with the terms of the Credit Agreement and will have its own restrictions on our ability to undertake certain types of transactions. Likewise, 
the Indenture related to the Convertible Notes issued to help finance the acquisition of Newmar includes certain limited covenants that could impact 
our ability to operate our business. 
In addition, our indebtedness could: 
    

• Make us more vulnerable to general adverse economic, regulatory, and industry conditions; 

    

• Limit our flexibility in planning for, or reacting to, changes and opportunities in the markets in which we compete; 
    

• Place us at a competitive disadvantage compared to our competitors that have less debt or could require us to dedicate a substantial portion 
of our cash flow to service our debt; and 

    

• Restrict us from making strategic acquisitions or exploiting other business opportunities. 

Various factors, including share dilution, changes to credit terms, and our ability to meet financial performance expectations, could result in a decline 
in our stock price. 
Our stock price may fluctuate based on many factors. To partially finance our acquisition of Grand Design, we issued $124.1 million worth of 
common stock to the owners of Grand Design and registered these shares for resale after the transaction closed. Similarly, we issued 2.0 million 

shares of our common stock to the owners of Newmar. In connection with our acquisition of Newmar, we also issued $300.0 million in aggregate 
principal amount of 1.50% convertible senior notes due 2025. We will settle conversions of the Convertible Notes by paying or delivering, as 
applicable, cash, shares of our common stock or a combination of cash and shares of our common stock, at our election, based on the applicable 
conversion rate(s). Any future stock issuance by us or liquidation of stock holding by the former owners of Grand Design or Newmar or holders of 
the Convertible Notes may cause dilution of earnings per share or put selling pressure on our share price. Changing credit agreements and leverage 
ratios may also impact stock price. In general, analysts' expectations and our ability to meet those expectations quarterly may cause stock price 
fluctuations. If we fail to meet expectations related to future growth, profitability, debt repayment, dividends, share issuance or repurchase, or other 
market expectations, our stock price may decline significantly. 

Failure to effectively manage strategic acquisitions and alliances, joint ventures, or partnerships could have a negative impact on our business. 
One of our growth strategies is to drive growth through targeted acquisitions and alliances, stronger customer relations, and new joint ventures and 
partnerships that contribute profitable growth while supplementing our existing brands and product portfolio. On November 8, 2019, we acquired 
Newmar (the "Newmar Acquisition"), a leading manufacturer of Class A and Super C motorized RVs. Our ability to grow through acquisitions 
depends, in part, on the availability of suitable candidates at acceptable prices, terms, and conditions, our ability to compete effectively for 
acquisition candidates, and the availability of capital and personnel to complete such acquisitions and run the acquired business effectively. Any 
acquisition, alliance, joint venture, or partnership could impair our business, financial condition, reputation, and operating results. The benefits of an 
acquisition, including the Newmar Acquisition, or new alliance, joint venture, or partnership may take more time than expected to develop or 
integrate into our operations, and we 
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cannot guarantee that previous or future acquisitions, alliances, joint ventures, or partnerships will, in fact, produce any benefits. Such acquisitions, 
alliances, joint ventures, and partnerships may involve a number of risks, including: 
    

• Diversion of management’s attention; 

    

• Disruption to our existing operations and plans; 

    

• Inability to effectively manage our expanded operations; 

    

• Difficulties or delays in integrating and assimilating information and financial systems, operations, and products of an acquired business or 

other business venture or in realizing projected efficiencies, growth prospects, cost savings, and synergies; 

    

• Inability to successfully integrate or develop a distribution channel for acquired product lines; 

    

• Potential loss of key employees, customers, distributors, or dealers of the acquired businesses or adverse effects on existing business 
relationships with suppliers, customers, distributors, and dealers; 

    

• Adverse impact on overall profitability, if our expanded operations do not achieve the financial results projected in our valuation model; 

    

• Inaccurate assessment of additional post-acquisition or business venture investments, undisclosed, contingent or other liabilities or 

problems, unanticipated costs associated with an acquisition or other business venture, and an inability to recover or manage such liabilities 
and costs; and 

    

• Incorrect estimates made in the accounting for acquisitions, occurrence of non-recurring charges, and write-off of significant amounts of 
goodwill or other assets that could adversely affect our operating results. 

We may experience difficulties in integrating the operations of Newmar into our business and in realizing the expected benefits of the Newmar 
Acquisition. 
The success of the Newmar Acquisition will depend in part on our ability to realize the anticipated business opportunities from combining the 
operations of Newmar with our business in an efficient and effective manner. The integration process could take longer than anticipated and could 
result in the loss of key employees, the disruption of each company’s ongoing businesses, tax costs or inefficiencies, or inconsistencies in standards, 
controls, information technology systems, procedures, and policies, any of which could adversely affect our ability to maintain relationships with 

customers, employees or other third parties, or our ability to achieve the anticipated benefits of the Newmar Acquisition, and could harm our 
financial performance. We cannot assure you that the Newmar business will perform as expected, that integration or other one-time costs will not be 
greater than expected, that we will not incur unforeseen obligations or liabilities, or that the rate of return from the acquisition will justify our 
investment. We also incurred significant costs in connection with the Newmar Acquisition, the substantial majority of which are non-recurring 
expenses. In addition, we expect to incur additional costs in the integration of Newmar's business and may not achieve cost synergies and other 
benefits sufficient to offset the incremental costs of the Newmar Acquisition. If we are unable to successfully or timely integrate the operations of 
Newmar with our business, we may incur unanticipated liabilities and be unable to realize the revenue growth, synergies, and other anticipated 
benefits resulting from the Newmar Acquisition, and our business, results of operations, and financial condition could be materially and adversely 

affected. 
The Newmar Acquisition also involves risks associated with integrating acquired assets into existing operations which could have a material adverse 
effect on our business, financial condition, results of operations, and cash flows, including, among others: 
    

• failure to implement our business plan for the combined business; 

    

• unanticipated issues in integrating equipment, logistics, information, communications, and other systems; 

    

• possible inconsistencies in standards, controls, contracts, procedures, and policies; 

    

• impacts of change in control provisions in contracts and agreements; 

    

• failure to retain key customers and suppliers; 

    

• unanticipated changes in applicable laws and regulations; 

    

• failure to recruit and retain key employees to operate the combined business; 

    

• increased competition within the industries in which Newmar operates; 



    

• difficulties in managing the expanded operations of a significantly larger and more complex combined company; 
    

• inherent operating risks in the business; 

    

• unanticipated issues, expenses, and liabilities; 

    

• additional reporting requirements pursuant to applicable rules and regulations; 

    

• additional requirements relating to internal control over financial reporting; 

    

• diversion of our senior management’s attention from the management of daily operations to the integration of the Newmar business; 

    

• significant unknown and contingent liabilities we incur for which we have limited or no contractual remedies or insurance coverage; 
    

• the assets to be acquired failing to perform as well as we anticipate; and 

    

• unexpected costs, delays, and challenges arising from integrating the assets acquired in the Newmar Acquisition into our existing 
operations. 

Even if we successfully integrate the assets acquired in the Newmar Acquisition into our operations, it may not be possible to realize the full benefits 

we anticipate or we may not realize these benefits within the expected time frame. If we fail to realize the benefits we anticipate from the Newmar 
Acquisition, our business, results of operations, and financial condition may be adversely affected. 
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Newmar may have liabilities that are not known, probable, or estimable at this time. 
Following the acquisition of Newmar, Newmar became our subsidiary and remains subject to all of its liabilities. There could be unasserted claims or 
assessments that we failed or were unable to discover or identify in the course of performing due diligence investigations of Newmar. In addition, 
there may be liabilities that are neither probable nor estimable at this time that may become probable or estimable in the future. Any such liabilities, 

individually or in the aggregate, could have a material adverse effect on our financial results. 
Additionally, Newmar is subject to various rules, regulations, laws, and other legal requirements, enforced by governments or other public 
authorities. Misconduct, fraud, non-compliance with applicable laws and regulations, or other improper activities by any of Newmar’s directors, 
officers, employees, or agents could have a significant impact on Newmar’s business and reputation and could subject Newmar to fines and penalties 
and criminal, civil, and administrative legal sanctions, resulting in reduced revenues and profits. 
The Newmar Acquisition significantly increases our goodwill and other intangible assets. 
We have a significant amount, and the Newmar acquisition increased the amount of goodwill and other intangible assets on our consolidated 
financial statements, which are subject to impairment based upon future adverse changes in our business or prospects. The impairment of any 

goodwill and other intangible assets may have a negative impact on our consolidated results of operations. 
Item 2. Unregistered Sales of Equity Securities and Use of Proceeds. 

(c) Stock Repurchases 

Purchases of our common stock during each fiscal month of the first quarter of Fiscal 2020 were: 
  

                            

Period 
Total Number of 

Shares Purchased (1) 
  

Average Price 
Paid per Share   

Number of Shares Purchased as Part 
of Publicly Announced Plans or 

Programs (1)   

Approximate Dollar Value of Shares 
That May Yet Be Purchased Under 

the Plans or Programs (2) 

09/01/19 - 10/05/19 511     $ 36.38     —     $ 58,870,000   

10/06/19 - 11/02/19 42,112     $ 38.68     —     $ 58,870,000   

11/03/19 - 11/30/19 313     $ 48.78     —     $ 58,870,000   

Total 42,936     $ 38.73     —     $ 58,870,000   

    

(1) Shares not purchased as part of a publicly announced program were repurchased from employees who vested in Company shares and  elected to pay their payroll tax 

via the value of shares delivered as opposed to cash. 

    

(2) Pursuant to a $70.0 million share repurchase program authorized by our Board of Directors on October 18, 2017. There is no time restriction on the authorization. 

  

Our Credit Agreements, as defined in Note 9, Long-Term Debt, of the Notes to Condensed Consolidated Financial Statements, included in Item 1, 
Condensed Consolidated Financial Statements, of this Quarterly Report on Form 10-Q, contains restrictions that may limit our ability to make 
distributions or payments with respect to purchases of our common stock without consent of the lenders, except for limited purchases of our common 
stock from employees, in the event of a significant reduction in our EBITDA or in the event of a significant borrowing on our ABL Credit Facility. 
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Item 6. Exhibits. 

  

    

2
.
1

 

Stock Purchase Agreement dated as of September 15, 2019, by and among the Registrant, Octavius Corporation, Newmar 
Corporation, Dutch Real Estate Corp., New-Way Transport Corp., New-Serv, Inc., the shareholders of Newmar Corporation, 
Dutch Real Estate Corp., New-Way Transport Corp. and New-Serv, Inc. and Matthew Miller, as Sellers Agent previously 
filed as Exhibit 2.1 with the Registrant’s Current Report on Form 8-K dated September 15, 2019. 

3
a
.

 

Articles of Incorporation of the Registrant previously filed as Exhibit 3a to the Registrant’s Annual Report on Form 10-K for 
the fiscal year ended August 25, 2018 (Commission File Number 001-06403) and incorporated by reference herein. 

3
b
.

 

Amended By-Laws of the Registrant previously filed as Exhibit 3.1 to the Registrant's Current Report on Form 8-K dated 
March 16, 2016 (Commission File Number 001-06403) and incorporated by reference herein. 

4
.

1

 

Indenture, dated November 1, 2019, by and between Winnebago Industries, Inc. and U.S. Bank National Association 
previously filed as Exhibit 4.1 with the Registrant’s Current Report on Form 8-K dated October 29, 2019. 

4
.
2

 

Form of 1.50% Convertible Senior Note due 2025 (included in Exhibit 4.1). 

1
0
.
1

 

Amended and Restated Credit Agreement dated as of October 22, 2019 among Winnebago Industries, Inc., Winnebago of 
Indiana, LLC and Grand Design RV, LLC, the other loan parties party thereto from time to time, the lenders party thereto 
from time to time and JPMorgan Chase Bank, N.A. previously filed as Exhibit 10.1 with the Registrant’s Current Report on 
Form 8-K dated October 22, 2019. 

1
0
.
2

 

Amendment No. 1 to Amended and Restated Credit Agreement dated as of November 15, 2019 among Winnebago 
Industries, Inc., Winnebago of Indiana, LLC and Grand Design RV, LLC, Newmar Corporation, the other loan parties 
thereto from time to time, the lenders party thereto from time to time and JPMorgan Chase Bank, N.A. 

1
0

.
3

 

Purchase Agreement, dated October 29, 2019, by and among Winnebago Industries, Inc., and Goldman Sachs & Co. LLC 
and BMO Capital Markets Corp previously filed as Exhibit 10.1 with the Registrant’s Current Report on Form 8-K dated 

October 29, 2019. 
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Base Convertible Bond Hedge Confirmation, dated October 29, 2019, between Winnebago Industries, Inc., and Goldman 
Sachs & Co. LLC previously filed as Exhibit 10.2 with the Registrant’s Current Report on Form 8-K dated October 29, 
2019. 
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Base Convertible Bond Hedge Confirmation, dated October 29, 2019, between Winnebago Industries, Inc., and Bank of 
Montreal previously filed as Exhibit 10.3 with the Registrant’s Current Report on Form 8-K dated October 29, 2019. 

1
0
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6

 

Additional Convertible Bond Hedge Confirmation, dated October 30, 2019, between Winnebago Industries, Inc., and 
Goldman Sachs & Co. LLC previously filed as Exhibit 10.4 with the Registrant’s Current Report on Form 8-K dated 
October 29, 2019. 
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Additional Convertible Bond Hedge Confirmation, dated October 30, 2019, between Winnebago Industries, Inc., and Bank 
of Montreal previously filed as Exhibit 10.5 with the Registrant’s Current Report on Form 8-K dated October 29, 2019. 
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Base Warrant Confirmation, dated October 29, 2019, between Winnebago Industries, Inc., and Goldman Sachs & Co. LLC 
previously filed as Exhibit 10.6 with the Registrant’s Current Report on Form 8-K dated October 29, 2019. 
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Base Warrant Confirmation, dated October 29, 2019, between Winnebago Industries, Inc., and Bank of Montreal previously 
filed as Exhibit 10.7 with the Registrant’s Current Report on Form 8-K dated October 29, 2019. 
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Additional Warrant Confirmation, dated October 30, 2019, between Winnebago Industries, Inc., and Goldman Sachs & Co. 
LLC, previously filed as Exhibit 10.8 with the Registrant’s Current Report on Form 8-K dated October 29, 2019. 
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Additional Warrant Confirmation, dated October 30, 2019, between Winnebago Industries, Inc., and Bank of Montreal 
previously filed as Exhibit 10.9 with the Registrant’s Current Report on Form 8-K dated October 29, 2019. 
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Standstill Agreement dated as of September 15, 2019, by and among Winnebago Industries, Inc. and each of the investors 
named on the signature pages thereto previously filed as Exhibit 10.1 with the Registrant’s Current Report on Form 8-K 
dated November 8, 2019. 
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Lock-Up Letter Agreement dated September 15, 2019, by and among Winnebago Industries, Inc. and each of the parties 
named on the signature pages thereto previously filed as Exhibit 10.2 with the Registrant’s Current Report on Form 8-K 
dated November 8, 2019. 
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First Restated and Amended Lease Agreement (Main Facility) dated October 4, 2019 by and between Three Oaks, LLC and 
Grand Design RV, LLC. 
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Second Restated and Amended Lease Agreement (Expansion Facility) dated October 4, 2019 by and between Three Oaks, 
LLC and Grand Design RV, LLC. 
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Certification by the Chief Executive Officer pursuant to Section 302 of the Sarbanes-Oxley Act of 2002. 
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Certification by the Chief Financial Officer pursuant to Section 302 of the Sarbanes-Oxley Act of 2002. 
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Certification by the Chief Executive Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the 
Sarbanes-Oxley Act of 2002. 
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Certification by the Chief Financial Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the 
Sarbanes-Oxley Act of 2002. 

    

101 The following financial statements from our Quarterly Report on Form 10-Q for the first quarter of Fiscal 2020 in Inline 
Extensible Business Reporting Language ("iXBRL"): (i) the Condensed Consolidated Balance Sheets at November 30, 2019, 
and August 31, 2019, (ii) the Condensed Consolidated Statements of Income and Comprehensive Income for the three 
months ended November 30, 2019, and November 24, 2018, (iii) the Condensed Consolidated Statements of Cash Flows for 
the three months ended November 30, 2019, and November 24, 2018, (iv) the Condensed Consolidated Statements of 
Changes in Stockholders’ Equity for the three months ended November 30, 2019, and November 24, 2018, and (v) the Notes 
to the Condensed Consolidated Financial Statements. 

104 The cover page from our Quarterly Report on Form 10-Q for the first quarter of Fiscal 2020 formatted in iXBRL (included 
as Exhibit 101). 

    

* Schedules have been omitted pursuant to Item 601(b)(2) of Regulation S-K. The Registrant hereby undertakes to furnish copies of any of the 
omitted schedules upon request of the U.S. Securities and Exchange Commission. 
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SIGNATURES 

Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf by the 

undersigned, thereunto duly authorized. 
  

          

    WINNEBAGO INDUSTRIES, INC.   

          

Date: December 20, 2019 By /s/ Michael J. Happe   

      Michael J. Happe   

      Chief Executive Officer, President   

      (Principal Executive Officer)   

          

Date: December 20, 2019 By /s/ Bryan L. Hughes   

      Bryan L. Hughes   

      Vice President, Chief Financial Officer   

      (Principal Financial and Accounting Officer)   
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EXECUT ION VER SION AMENDME NT NO. 1 TO AMEND ED AND RES TA TED CRED IT AGR EEMEN T THIS AM ENDMENT NO.  1 TO AMEN DED AND RE STA TED CR EDI T AGREEM ENT (this  “Amendment”),  dated as  of November 15, 2019, is  entered int o by and among Winnebago Indus tries , Inc., an Iowa corpo ration ( the “Company”), Winnebago o f Indiana, LLC, an Iowa limited l iability co mpany (“Winnebago o f Indiana”), G rand Des ign RV, L LC, an Indiana li mited liabil ity company (“Grand Des ign”; the Company, Winnebago of Ind iana and Grand Des ign are collectively refer red to he rein as  the “Exis ting Bor rowers”), Newmar Cor poration, an Indiana corpo ration (“Newmar”; Newmar and t he Exis ting Bo rrowers  are collectivel y refer red to herein  as  the “Borrowers”), the othe r Loan Parties  party he reto, the financial ins titutions  part y hereto as  Lenders , and JPMorgan Chase Bank, N.A., as  Adminis trative Agent (the “Adminis t rative Agent”). Capitalized te rms  used but not othe rwise defined herein shall have the meanings  given to them in the Credit Agreement  referenced below. W ITN ESS E TH WHEREA S, the E xis ting Bor rowers , the other Loan Par ties  party thereto (includin g Octavius  Corporation ), the financial ins titutions  f rom t ime to time pa rty theret o as  Lenders  (collectively, the 

“Lenders”) and the Adminis t rative Agent are par ties  to an Amended and Res tated Credit Agreement, dated as  of Octo ber 22, 2019 (as  amended by this  Amendment, t he “Credit Agreement” ); WHER EAS, Octavius  Corpo ration has  acquired all o f the outs tanding Equity Interes ts  of Newmar ; WHEREA S, the Exis ting Bor rowers  have reques ted that the Lende rs  and the Adminis trat ive Agent agree to amend the C redit Agreement to add Newmar as  a borr ower and make certain o ther amendments  theret o; and WHER EAS, the Lenders  party he reto and the Admin is trative Agent have agreed to such amendmen ts  on the terms  and conditions  set for th herein; NOW, THER EFORE, in cons ideration o f the prem ises  set forth above, the terms  and condit ions  contained herein, and ot her good and valuab le cons ideration, the receipt and  sufficiency o f which are hereby acknowledged, the Borrowe rs , the other Loan Parties  part y hereto, the Lenders  party he reto and the Admin is trative Agent hereby  agree as  follows: Section 1. Amendments  to Credit A greement. The parties  here to ag ree that, effective as  of the date o f satis faction of the conditions  precedent set fo rth in Section 2 below (such date, the “ Effect ive Date”), the Credit Ag r eement and Exhibits  the reto shall be amended (i ) to delete the s tricken text  (indicated text ually in the 

same manner as  the following example: s tr icken text) and t o add the double- underlined text (ind icated textually in the same manner as  the following examp le: double - underlined tex t) as  set forth i n the pages  of the Credit Ag reement and E xhibits  thereto at tached as  Annex A hereto and (ii ) Schedules  3.15 and 3.18 to the Credit Ag reement are hereby amended and res tated in their en tirety to read as  set forth on Annex B attached hereto . Section 2. Condi tions  of Effecti veness . The effectiveness  of this  Amendment is  subject to the condi tions  precedent that the Ad minis trative Agen t shall have received: (a) coun terparts  to this  Amendment , duly executed by each of the Bo rrowers , the othe r Loan Parties , the Lende rs  and the Adminis trat ive Agent; 1 US -DOCS\11151 3709.3  

 
 

 



 

  

 

(b) all documen tation and othe r info rmation regarding Newma r reques ted in connection wi th applicable “know you r cus tomer” and anti -money launder ing rules  and regu lations , including the USA PA TRIOT Act, to the extent reques ted in writin g of the Company and  (ii ) to the extent Newma r qualif ies  as  a “legal entity cus tomer” under the Beneficial Ownership Regulatio n, any Lender  that has  reques ted, in a writ ten notice to the Company p rior to the Ame ndmen t No. 1 E ffective Date, a Beneficial Ownership Cer tificatio n in relatio n to Newmar shall have received such Beneficial Ownership Cer tification  (pro vided that, upon the execution and delivery by such Lender of its  s ignature page to this  Amendment , the condition set forth i n this  clause (ii) shall be deemed to be satis fied ); (c) payment and rei mbursement of the Adminis trat ive Agent’s  and its  af filiates ’ fees  and expenses  (including, to t he extent invoiced, reasonable fees  and expenses  of counsel for the Adm inis trative Agent ) in connection w ith this  Amendment and  the other Loan Documents ; and ( d) such other op inions , ins trumen ts  and documents  as  are reasonably reques ted by the Adminis trati ve Agent. Section 3. Rep resentations  and Warranties  of the Lo an Pa rties . Each Loan Party he reby represents  and warrants  as  follows: (a) Th is  Amendment has  

been duly executed and delivered by it and cons ti tutes  its  legal, valid and bindi ng obligatio ns , enforceable in accordance with i ts  terms , subject to applicable bankrup tcy, insolvency, reor ganization, mo ratoriu m or othe r laws  affecting cred itors ’ rights  generally and subject to general pri nciples  of equity, regardless  of whether cons idered i n a proceeding in equi ty or a t law. (b) Immediately a fter giv ing effect to  this  Amendment, t he representations  and warrant ies  of the Loan Parties  set fort h in the Loan Documents  shall be true and cor rect in all mate rial respects  (provi ded that any rep resentation or war ranty that i s  qualified by material ity, Material Adverse E ffect o r s imilar lang uage shall be true and cor rect in all respects ) on and as  of the date hereo f, except to the extent that such representa tions  and warrant ies  specifically refer to  an earlier date, in w hich case they shall be true and correct in al l material respects  (provided that any representation or  warranty that is  qualified b y materiali ty, Material Adverse E ffect or s im ilar language shall be t rue and correct in  all respects ) as  of such earlier date. (c ) Immed iately a fter g iving ef fect to this  Amendmen t, no Default o r E vent of Defaul t shall have occurred and be conti nuing. Section 4. Reaffir mation. Except as  specifically set forth i n this  Amendment, the Loan Documents  
shall remain in ful l force and e ffect and are hereby reaffi rmed, rat ified and con firmed. To the extent that any prov is ion of this  Amend ment conflicts  with  any terms  or con ditions  set fort h in the Loan Documents , the prov is ions  of this  Amendment shall supersede and contr ol. Except as  express ly provi ded herein, the execution and del ivery o f this  Amendment shall no t: (i ) cons titute an extens ion, mod ification, o r waiver o f any aspect of the L oan Documents  or any r ight or remedy the reunder; ( ii) extend t he terms  of t he Loan Documents  or  the due date of any o f the loans  set fort h therein; (iii ) es tablish a course of dealing between the Adminis trati ve Agent, the Issuing Bank and/or the Lenders  and the Loan Par ties  or give rise to any ob ligation on the part o f the Adminis t rative Agent, the Issuing Bank and/or any Lende r to extend, mo dify o r waive any term or condit ion of the Loan Documents ; o r (iv ) give rise to any de fenses  or counterclaims  to the Adm inis trative Agent ’s , the Issuing Bank’s  and/or any Lender’s  r ight to compel payment of any loan or to otherwise enforce i ts  rights  and remedies  under the Loan Documents . Each of the Loan Part ies  res tates , acknowledges  and agrees  that the Secured Obligations  are outs t anding without claim, offset, counte rclaim, defense or af fir mative defense of any kind an d the 



Secured Obligations  remai n the continuing  and individual  obligations  o f the Loan Parties , until the terminat ion of 2  

 
 

 



 

  

 

all Commitments , payment and satis faction in full in cash of all Secured Ob ligations  (ot her than Unli quidated Obligati ons), and the cash collateralization o f all Unliq uidated Obligati ons  in a manner satis factory to the Adminis t rative Agent. Section 5. E ffect on Credit Agreement. Upon the effectiveness  of this  Amendment , on and after the date hereof, each re ference in the Credit Ag reement to “this  Ag reement,” “hereunder,” “hereof ,” “herein” or wo rds  of like i mport shall mean and be a reference to the Credi t Agreement, as  amended and modi fied hereby. Section 6. GOV ERNING LAW. THI S AMENDMEN T SHAL L BE GOV ERNED BY AND CONS TRUED IN ACCORDANCE WITH THE  LAWS O F TH E S TAT E OF N EW YORK. Section 7. Headings . Section headings  in this  Amendmen t are included herein  for con venience of refe rence only and shall not cons titute a pa rt of t his  Amendment fo r any other  purpose. Section 8. Cou nterparts . This  Amendment may be executed by one or mo re of the pa rties  to this  Amendment o n any number o f separate counterpar ts  and all of said counterpa rts  taken together shall be deemed to cons titu te one and the same ins trument. A facs imile or PD F copy of an y s ignature h ereto shall have the same effect as  the original the reof. [ The remain der of t his  page is  intentionally 

blank.] 3  



 
 

 



 

  

 

IN WITN ESS  WHEREO F, this  Amendment has  been duly executed as  of the day and year fi rs t above written. . W INNEBAGO INDUSTR IES,  INC. By, ~.i f✓~ ~ •k.i.R~ Title: Cto W INNEBAGO OF INDIANA, LLC Bye ~t./ ~- --- -- -N-ame-: ~,.,,- --- = ~,- -- -- - -- -- Title: ~ ~t~ GRAND DE SIGN RV, LLC N EWMAR CORPORATION Bye~* N~ ~ •~ ~ Title: C.. ~O : Signat ure Page to A mendment No. I to Amended & Res tated Credit Ag reement Winnebago Ind us tries , Inc.  



 
 

 



 

  

 
 
 

 



 

  

 

GOLDMAN SACHS BANK USA,ind ividually as  a Lender By:  ~— ~. Name: Thomas  Ma~lning Title: Au thorized S ignatory Signatu re Page to Amendment N o. 1 to Amended and Res tated Credit Ag reement Winnebago In dus tries , Inc.  

 



 

 



 

  

 
 
 

 



 

  

 

Annex A [see attached] 

 



 

 



 

  



 



EXECUT ION VER SION AMEND ED AND RE STA TED CRED IT AGR EEMEN T dated as  of Octobe r 22, 2019 amon g WINNEBAGO INDUS TRIE S, INC. WINN EBAGO OF IND IANA, LLC GRAND DE SIGN RV, L LC NEWMAR CORPORATION  The Othe r Loan Pa rties  Party He reto The Lenders  Part y Hereto JPMORGAN CHASE BANK, N.A. as  Adminis t rative Agent and BMO HARRIS BANK N.A. as  Syndication Agent  ___________ ____________ ______ J PMORGAN CHASE BANK, N.A. as  Sole Book runner and S ole Lead Ar ranger AS SE T BASED  L ENDING US -DOCS\ 1100 11973.10 11 1500703.3  
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AMENDED AND RE STA TED CRED IT AGR EEMEN T ( this  “Agreement ”) dated as  of Octobe r 22, 2019 am ong Winnebago In dus tries , Inc., Winnebago o f Indiana, LLC and , GRAND D ESIGN  RV, LLC and N EWMAR CORPORATION , as  Borrowe rs , the other LOAN PART IE S fro m time to time party hereto, the LEND ERS f rom ti me to time pa rty hereto and JPMORGAN CHASE  BANK, N.A., as  Adminis trative Agent. WH EREA S, the Loan Parties , certain o f the Lende rs  and the Adminis trati ve Agent are cur rently party  to the Credit Ag reement, dated as  of Novembe r 8, 2016 (as  amended prior t o th e date hereof, the “Exis ting  Credit Agreement  ”); WHER EAS, the Bo rrowers , the othe r Loan Parties , the Lende rs  and the Adminis trat ive Agent have agreed to enter into this  Ag reement in orde r to ( i) amend and res tate the Exis ting Credi t Agreement in its  entirety; (ii) modify  and re-evidence the “Obli gations  ” under, and as  defined in, the Exis ting C redit Agreement, w hich shall be repayable in accordance with t he terms  of t his  Agreement and the othe r Loan Docu ments ; and (iii ) set fort h the terms  and condit ions  under which the Lenders  will, from  time to t ime, make loans  and extend other financial accommo dations  to or fo r the benefit  of the Loan Part ies ; WHEREAS,  it is  the intent o f the part ies  hereto that 

this  Agreement not cons titute a novat ion of the o bligations  and liabi lities  of the par ties  under the Exis ting Credit Ag reement or be deemed to evidence or cons titute full repay ment of such obligat ions  and liabilit ies , but that this  Agreement amend  and res tate in its  entirety  the Exis tin g Credit Ag reement and re-evidence the ob ligations  and liabil ities  of the Bor rowers  and the other Loan Pa rties  outs tanding thereunde r, which shall be payable in accordance with the terms  hereof ; and WHER EAS, it is  also the intent  of the Bor rowers  and the “Loan G uarantors  ” (as  refe rred to and de fined in the Exis ting Credi t Agre ement) to confi rm that al l obligatio ns  under the “Loan Docu ments  ” (as  referred t o and defined in the Exis ting  Credit Agreement ) shall continue in full force and ef fect as  modified and/o r res tated by the Loan Documents  and that, f rom and a fter the Effecti ve Date, all references  to the “Credit A greement ” contained in any such exis ting “ Loan Documents  ” shall be deemed to refe r to this  Ag reement; NOW, TH ERE FORE, in cons iderat ion of t he premises  and the mutual covenants  contained herein, the parties  hereto he reby agree that the Exis ting Credit A greement is  hereby amended and res tated as  follows: ARTICL E I De finitions  S ECT ION 1.01. Defi ned Ter ms . As  used in this  Agreement, the foll owing 
terms  have the meanings  specified below: “ABR ”, when used in reference to any Loan or Bor rowing, refers  to whethe r such Loan, or the Loans  compr is ing such Borrowing, bea r interes t at a rate deter mined by re ference to the REV LIBOR30 Rate. “ABL P rior ity Collateral ” has  the meaning ass igned thereto i n the ABL/ Term Loan Inte rcredito r Agreement, and is  in tended to indicate that p ortion of the Collateral  subject to a prio r Lien in favor of the Adm inis trative Agent o n behalf of  the Secured Pa rties . US-DOCS \ 110011973.1 0 111500703.3  



 
 

 



 

  

 

“ABL/Term Loan In tercredito r Agreement ” means  the Intercredit or Agreement , dated as  of November 8, 2016, by and among  the Adminis t rative Agent, as  ABL Representative , the Te rm Loan A gent, as  Term Loan Representative, and each of the Loan Part ies  party thereto. “Acceptable Fiel d Exami nation ” means , with respect to any assets  of any Loan Pa rty, a field  examination conducted by  the Adminis t rative Agent or its  des ignee of such assets  and related working capital matters  and of such Loan Party ’s  related data process ing and other sys tems, the results  of which shall be satis factory  to the Admin is tra tive Agent in its  Per mitted Discretion. “Acceptable I nventory App raisal ” means , with respect to any Invent ory, an appraisal o f such Inventor y fro m one or m ore fi rms  satis factory to the Ad minis trative Agen t, which appraisals  shall be satis factory to the Adm inis trative Agent in its  Perm itted Discretion. “Account ” has  the meaning ass igned to such term i n the Securi ty Agreement. “Account Debto r ” means  any Person obligated on an Account. “Acquis ition ” means  any transaction, o r any series  of related t ransactions , consummated on or afte r the E ffective Date, by wh ich any Loan Pa rty (a ) a cquires  any going bus iness  or all or subs tantially all of the assets  of any Person, whethe r throug h purchase of assets , 

merger or o therwise or ( b) di rectly or i ndirectly acqui res  (in one transaction o r as  the most recent transaction in a series  of t ransac tions) at leas t a majority (in num ber of v otes ) of the Equity Interes ts  of a Person wh ich has  ordinary vo ting power for t he election of di rectors  or o ther s imilar  management personnel o f a Person (ot her than Equity Interes ts  having such power only by  reason of the happening of a contingency ) or a majo rity o f the outs tanding Equity  Interes ts  of a Pe rson. “Adjus ted LIBO Rate ” means , with respect to any Eurodo llar Bor rowing f or any In teres t Period or fo r any ABR Borrowi ng, an int eres t rate per annum ( rounded upwar ds , if necessary, to the next 1/100 o f 1% ) equal to (a ) the L IBO Rate for such In teres t Period multipl ied by (b ) the Sta tut ory Reserve Rate. “Adminis trative Agent ” means  JPMorgan Chase Bank, N.A. (including its  successors , branches  and affiliates ), in its  capacity as  adminis trative agent fo r the Lende rs  hereunder. “Admin is trative Ques tionnaire ” means  an Admin is trative Ques tionnaire in a form  supplied by the Adm inis trative Agent. “A ffiliate ” means , with respect to a specified Person, another Person that di rectly, or indirectly through one or mo re intermed iaries , Contr ols  or is  Controlled by o r is  under com mon Contro l with the Pe rson specified. “Agent Indemn itee ” 
has  the meaning ass igned to it in Section 9.03 (c). “Agent Pa rty ” has  the meaning ass igned to such term in Sect ion 9.01(d ) . “Aggregate Availab ility ” means , at any time, the aggregate Availabili ty of all the Borrowers . “Agg regate Borrowing  Base ” means  the aggregate of the Borrowing Bases  of all the Bor rowers . “Aggregate Borr owing Base Certificate ” means  a certificate, s igned and certi fied as  accurate and complete by a Financial O fficer o f the Bor rower Representative, in subs tantially the form of Exhibit B - 2 or anothe r for m which is  acceptable to the Admin is trative Agent in its  sole discretion. 2  



 
 

 



 

  

 

“Aggregate Commitment ” means  the aggregate o f the Commi tments  of all o f the Lende rs , as  reduced or increased from  time to t ime pursuant to the terms  and conditi ons  hereof. Sub ject to the other  terms  set for th herein, as  of the Ef fective Date, the Aggregate Comm itment is  $192,50 0,000. “Aggregate Revolving  Exposure ” means , at any ti me, the aggregate Revolving Exposures  of all the Lenders  at such time. “Alte rnate Base Rate ” means , for any day, a rate per annum equal to t he greates t of (a ) the Pr ime Rate in effect on such day, (b) the NY FRB Rate in effect on such day plus  ½ of 1 % and (c ) the Adjus ted LIBO Rate for a o ne month I nteres t Perio d in Dollars  on such day ( or i f such day is  not a Bus iness  Day, the immediately preceding Bus iness  Day) plus  1%, provided that, fo r the purpose of  this  definit ion, the Adjus ted LIBO Rate for any day shall be based on the LIBO Sc reen Rate (or i f the L IBO Screen Rate is  not available fo r such one month I nteres t Perio d, the Inte rpolated Rate) at appro ximately 11: 00 a.m. Lo ndon time on  such day, subject to the interes t rate floors  set for th therein. An y change in the  Alternate Base Rate due to a change in the Pr ime Rate, the NYFRB Rate or the Adjus ted L IBO Rate shall be effective fro m and including the effective date o f such change in the Pri me Rate, the 

NYFRB Rate or the Adjus ted LIBO Rate, respectively. I f the Alte rnate Base Rate is  being used as  an alternate rate of interes t pu rsuant to Section 2. 14 hereof, then the Alternate Base Rate shall be the greater of clause (a) and (b) above and shall be dete rmined witho ut refe rence to clause (c) above. For  the avoidance of doub t, if the A lternative Base Rate as  determined pursuant to the f oregoing wou ld be less  than 1.00%, such rate shall be deemed to be 1.00 % fo r pur poses  of this  Agreement. “Amendment No . 1 E ffective Date” means  November 15, 20 19. “Anti-Co rrupti on Laws ” means  all laws , rules , and regu lations  of any jur isdiction applicable to the Compan y or its  Su bs idiaries  fro m time to t ime concerning o r relatin g to bri bery or co rrupt ion. “Applicable Pe rcentage ” means , with respect to any Lender, a pe rcentage equal to a fracti on the numerat or of which is  such Lender’s  Comm itment and the deno minator o f which is  the Agg regate Commitment ; provi ded that, if the Commitmen ts  have terminated or exp ired, the App licable Percentage with respect to any Lender shall be deter mined based upon such Lender ’s  share of the Aggregate Revolvin g Exposu re at such time. Notwiths tanding the forego ing, in accordan ce with Sec tion 2.20 , so long as  any Lende r shall be a Defaulting Lender, such Default ing Lende r’s  
Commitment shall be dis regarded in the fo regoing calculations . “Applicable Pledge Percentage ” means  (a) in the case of a pledge by the Company or any Subs idiary o f its  voting Equi ty Interes ts  in an Excluded Domestic Subs idia ry or an Excluded Fo reign Subs idia ry, 65% , and (b)  in all othe r cas es , 100%. “Applicable Rate ” means , for any day, with respect to any Loan, the appl icable rate per annum set f orth below under the caption “ Eurodo llar o r REVL IBOR30 Spread ” o r “Alternate Base Rate Spread ”, as  the case may be, based upon the Average Quarterly Availabilit y during  the most recently ended fiscal quarter of the Company (it  being unders tood and ag reed, for  purposes  of clarit y, that the “Eu rodolla r or R EVLIBOR30 Spread” shall be applicable to ABR Loans  at all ti mes  that ABR Loans  bear interes t by re ference to the REV LIBOR30 Sc reen Rate and the  “Alternate Base Rate Spread” shall be applicable to ABR Loans  at all times  that ABR Loans  bear interes t by reference to the Al ternate Base Rate); provided that, t he “Applicable Rate” shall be the applicable rates  per annum set for th below in Category  1 durin g the period from  the E ffective Date to, bu t excluding, the firs t day fo llowing the end of the f irs t full fiscal quarter o f the Company ending a fter the Effecti ve Date: Average Quarter ly 



Availability E urodol lar or Al ternate Base Rate Spread 3 

 
 

 



 

  

 

REVLIBOR30 Sp read Category 1 66% of the Agg regate Commitmen t 1.25% 0. 25% Category 2 < 66 % of the Agg regate Commit ment but >  33% o f the Agg regate Commitment 1.50% 0.5 0% Category 3 < 33 % of the Agg regate Commitmen t 1.75% 0.75% For pu rposes  of the forego ing, each change in the Applicable Rate shall be effective du ring the pe riod commencin g on and includin g the fi rs t day of each fiscal quarte r of the Company an d ending on the las t day o f such fiscal quarter, i t being unders tood an d agreed that, fo r pur poses  of determining the Applicable Rate on the fi rs t day of any fiscal quarter of t he Company, the Average Quarte rly Availabil ity dur ing the most recentl y ended fiscal quarter of the Company shall be used. Notwi ths tanding the fo regoing, the Ave rage Quarterly A vailability shall be deemed t o be in Category 3 at t he option o f the Adminis t rative Agent or  at the reques t of t he Required Lende rs  if the Bor rowers  fail to del iver any Agg regate Borrowin g Base Certificate or Borr owing Base Certificate requi red to be delivered b y them pu rsuant to Section 5.01  , during  the period from the expiration  of the ti me for  delivery the reof unt il five (5) days  after the date each such Aggregate Borrowing Base Certificate or  Borrowin g Base Certificates , as  applicable, are so delivered. “Approved 

Electronic P latfor m ” has  the meaning ass igned to it in Secti on 8.03(a ). “Approved F und ” has  the meaning ass igned to such term in Secti on 9.04(b ) . “Ass ignment and Assumption ” means  an ass ignment and assumption agreement entered int o by a Lender an d an ass ignee (with the consent of any part y whose consent is  required by Section  9.04 ), and accepted by the Ad minis trative Agen t, in the f orm o f Exh ibit A o r any other form (including  electronic reco rds  generated by the use of an electron ic platfo rm) app roved by the Adm inis trative Agent. “Availab ility ” means , at any time: (a) wit h respect to the Com pany, an amount equal to the lesser of (i) an amoun t equal to ( x) the Agg regate Commitment minus  (y ) the Aggregate Revolving  Exposure and (ii) an a mount equal to (x) the Ag gregate Borro wing Base minus  (y) the Agg regate Revolving Exposure; (b ) with respect to Winnebago of Indiana, an amount equal to the lesser of (i ) an amount equal to (x)  the Aggregate Comm itment mi nus  (y) the Ag gregate Revolving Exposure and ( ii) an amoun t equal to (x ) the sum of W innebago of Indiana’s  Borr owing Base plus  the Company’s  Borrowing Base minus  (y ) the sum of (A) the Wi nnebago of I ndiana Revolving Exp osures  of all Lenders  plus  (B) the excess , if any, of the aggregate Company Revolv ing Exp osures  of 
all Lenders  over the an amou nt equal to the sum o f (x ) the Excess  Grand Des ign Borrow ing Base plus  ( y) the E xcess  Newmar Borrowing Base plus  ( C) an amount equal to the sum of (x) the G rand Des ign Utilization ; and (y ) the Newmar Uti lization; (c) with respect to Grand Des ign, an amount equal t o the lesser of (i ) an amount equal t o (x) the Aggregate Comm itment mi nus  (y) the Agg regate Revolving Exposure and (i i) an amoun t equal to (x ) the sum of G rand Des ign’s  Borrow ing Base plus  the Company’s  Borrowing Base minus  (y ) the sum of (A) the G rand Des ign Revolving Exposures  of all Lenders  p lus  (B) the excess , if any, of the aggregate 4  



 
 

 



 

  

 

Company Revolving Exposu res  of all Lende rs  over the an amount equal to the sum of (x) the Excess  Winnebago of Indiana Bor rowing Base plus  ( y) the Excess  Newmar Borrowin g Base plus  ( C) an amount equal to the sum o f (x ) the Winnebago o f Indiana Uti lization . and (y) the Newma r Utilization ; and (d)  with respect to Newmar,  an amount equal to the lesser of (i)  an amount equal to (x) t he Aggregate Commit ment minus  ( y) the Agg rega te Revolving E xposure and (ii ) an amount equal to (x ) the sum of Newma r’s  Borrow ing Base plus  the Company’s  Borrowing Base minus  (y ) the sum of (A) the Newm ar Revolving Exposu res  of all Lende rs  plus  (B) the excess , if any, of the agg regate Company Revolving Exposures  of all Lenders  over an amoun t equal to the sum o f (x)  the Excess  Winnebago of In diana Borrowi ng Base plus  (y) the Excess  Grand Des ign Borrow ing Base plus  (C) an amount equal to the sum of (x ) the Winnebago o f Ind iana Utilization and (y) the G rand Des ign Utilization. “Avai lability Period ” means  the perio d fro m and including  the E ffective Date to but  excluding the earl ier of t he Maturity Date and the date o f termi nation of the Commitmen ts . “Available Commitment ” means , with respect to any Lender at any time, such Lender ’s  Commitment  minus  such Lender ’s  Revolving Exposu re. 

“Average Quarterly Availabi lity ” means , for any  fiscal quarter of the Company, an amo unt equal to the ave rage daily Aggregate Availabi lity du ring such fiscal quarter , as  determined by the Ad minis trative Agent ; provided that, in o rder to dete rmine Aggregate Avai lability on any day for purposes  of this  defin ition, the Agg regate Borrow ing Base and each Borrower’s  Borrow ing Base for such day shall be determined by reference to the most recent Aggregate Bor rowing Base Certificate and ea ch other Bo rrowing Base Certificate delive red to the Adm inis trative Agent pu rsuant to Section  5.01( f) as  of such day.  “Bail-In Action ” means  the exercise of any Wr ite-Down and Convers ion Powers  by the applicable EEA Resolution  Authori ty in respect of any liability of an E EA F inancial Ins titut ion. “Bail-In  Legis lation ” means , with respect to any E EA Member Country  implement ing Article 55  of Di rective 2014/59/ EU of  the Eu ropean Parl iament and of t he Counc il of the European Un ion, the imp lementing law for such E EA Member Count ry f rom time t o time which is  described in the EU Bail- In Leg is lation Schedule. “Banking Se rvices  ” means  each and any of the following bank services  provided to the Com pany or  any Subs idiary by any Lender o r any of its  A ffiliates : (a ) credit cards  f or comme rcial cus tomers  
(including, wi thout li mitation, com mercial credit ca rds  and purchas ing cards), (b ) s tored value cards , (c ) merchant p rocess ing services , (d) treasury management services  (inclu ding, witho ut limi tation, cont rolled disbursement, auto mated clearinghouse transactions , retu rn items , any di rect debit scheme or arran gement, overd rafts  and inters tate depos ito ry network services) and (e) Lease Financing. “Banking Services  Agreement ” means  any agreement ente red into by the Com pany or any S ubs idiary in connectio n with Banking Services . “Banking Services  Obligations  ” means  any and all obli gations  of the Com pany and its  Subs idiaries , whether absolute or  contingent and howsoever and whensoeve r c reated, aris ing, evidenced or acqui red (includ ing all renewals , extens ions  and modi fications  thereof and subs titu tions  therefo r) in con nection with Banking Services ; provi ded , however , that Banking  Services  Obligations  in respect of Lease Financing shall be li mited to Lease Deficiency Obligations . 5  



 
 

 



 

  

 

“Banking Services  Reserves  ” means  all Reserves  which the Adminis trative Agent fr om time t o time es tablishes  in its  Permit ted Discretion fo r Banking Se rvices  then provided o r outs tanding. “Bankru ptcy Code ” means  Title 11 o f the United States  Code entitled “Bankruptcy”, as  now and hereafter in effect, o r any successor s tatute. “Bankruptcy Event ” means , with respect to any Pe rson, when such Person becomes  the subject of a volunta ry or inv oluntary bankruptcy o r insolvency proceeding, o r has  had a receiver, conservator, trus tee, adminis trato r, cus todian, ass ignee for the benef it of c reditors  or s im ilar P erson charged with the  reo rganization or liquidatio n of its  bus iness , appointed fo r it, o r, in the good faith deter mination o f the Admin is trative Agent, has  taken any action in furthe rance of, or indicating its  consent to, app roval of, o r acquiescence in, any such proceeding or appoin tment or has  had any order fo r relie f in such proceeding ente red in respect thereof, provided t hat a Bankruptcy Event s hall not result solely by  virtue o f any ownership in teres t, or the acquis itio n of any owne rship interes t, in such Person by a Gove rnmental Aut hority or ins tru mentality the reof, unless  such ownership interes t results  in o r  provides  such Person with im munity from t he jurisdiction of cour ts  within the U.S. or f rom the 

enforcement of judgments  or w rits  of attachment on its  assets  or permits  such Person (or such Gove rnmental Autho rity o r ins trumen tality), to reject, repu diate, disavow or disaf firm any con tracts  or agreements  made by such Pe rson. “Benefit Plan ” means  any of (a) an “employee benefit plan” (as  defined in Section 3(3 ) of ERISA ) that is  subject to Title I o f ER ISA, (b ) a “plan” as  defined in Section  4975 of the Code to which Section 4975 of t he Code applies , and (c) any Person whose assets  include (for p urposes  of the Plan Asset Regulations  or othe rwise for pu rposes  of Tit le I of ERISA or Section  4975 of t he Code) the assets  of any such “employee benefit plan” or “plan”. “BHC Act Affiliate ” o f a party means  an “affi liate” (as  such term is  defined unde r, and interp reted in accordance with, 12  U.S.C. 1841 (k)) of such party. “Board ” means  the Board o f Governo rs  of the Fede ral Reserve Sys tem of the United States  of Amer ica. “Bond Hedge Transaction ” has  the meaning ass igned to such term in the de finition  of “Per mitted Call Sp read Swap Agreemen t”. “Borrower ” o r “Borrowe rs  ” means , individually or co llectively, (a ) the Company, ( b) Winnebago o f Indiana and , (c) Grand  Des ign and (d) Newma r . “Bor rower Representative ” has  the meaning ass igned to such term in Section 1 1.01 . “Borrow ing ” 
means  (a) Revolving Loans  of the same Type, made, converted or continued o n the same date and, in the case of Eu rodollar Loans , as  to which a s ingle Interes t Pe riod is  in ef fect, (b ) Loans  of t he same Type, made, converted o r continued on the same date and, in the case of Eur odollar Loans , as  to which a  s ingle Interes t Pe riod is  in ef fect, (c) a Sw ingline Loan, (d ) a Protecti ve Advance and (e) an Overadvance. “Borr owing Base ” means , at any time, with respect to each Borrower , the sum of (a) 90 % (less  the Dilution Percentage then in ef fect) of  an amount equal to (i) such Bor rower’s  Eligible Accounts  at s uch time minus  (ii ) the Speci fied Reserves  with respect to such Borrower at such time p lus  (b) the lesser of (i) 75 % of such Bor rower ’s  Eligib le Invento ry (othe r than any E ligible Non -Perpetual Invento ry and any E ligible Non -U16 Invent ory),  at such time, valued at the lowe r of cos t or market value, deter mined on a fi rs t-in -fi rs t-out bas is  and (ii ) the prod uct of 85 % mult iplied by the Net O rderly Liquidat ion Value 6  



 
 

 



 

  

 

percentage identified in the most recent invento ry appraisal orde red by the Adm inis trative Agent multiplied by such Borrower ’s  Eligi ble Invento ry (ot her than any Eligible No n-Per petual Invento ry and any Eligible Non -U16 In ventory ), valued at the lowe r of cos t or market value, deter mined on a fi rs t-in -fi rs t-out bas is  plus  (c) the lesser of (i) 55 % of such Bor rower’s  Eligible No n-Per petual Invento ry and Eligible Non -U16 In ventory, at such ti me, valued at the lower o f cos t or ma rket value, determ ined on a fi rs t-in- firs t -out bas is  and (ii) the product o f 65 % multip lied by the Net O rderly Liquidatio n Value perc entage identified in the most recent invento ry appraisal orde red by the Admin is trative Agent mu ltiplied by  such Borrower ’s  Eligib le Non-Pe rpetual Invento ry and Eligible Non -U16 I nventory, val ued at the lower o f cos t or mar ket value, determined on a fi rs t-in- firs t-o ut bas is  minus  (d) Reserves  (other t han the Specified Reserves  or any Reserves  related to dilut ion of Accounts  that a re captured in the de finitio n of Dilu tion Pe rcentage) related to such Bor rower, such El igible Accounts  or such Eligible  Inventory. N otwiths tanding t he foregoi ng, no assets  acquired pursuant to any Acquis ition shall be inclu ded in th e calculation of any Borro wing Base until such time as  the Adminis trat ive Agent shall have received 

an Acceptable Inventory App raisal and an Acceptable Field Exam ination shall have been completed with  respect to such assets ; provided that, Elig ible Accounts  and Elig ible Invento ry acquired p ursuant to any Acquis itio n but fo r which no Acceptable In ventory App raisal has  been received or no Acceptable Field Examinatio n has  been completed may be included in a Bor rowing Base for a pe riod of up to ninety (90) days  f ollowing such Acquis ition (or such longe r period as  the Adm inis trative Agent may agree to in its  sole discretion ), so long as  (i) the aggregate amount o f such acquired assets  included in such Borrowing Base shall not exceed an amount equal to 20 % of such Bor rowing Base (prio r to givi ng effect to such acqui red assets ) at any time and (ii) subject t o clause (i) of this  proviso, such E ligible Accounts  and E ligible I nventory shall be incl uded in such Borrowi ng Base with the followi ng adjus tments : (A ) the advance rate se t forth in clause (a) shall be 75% and (B) in lieu of inclu ding such Eli gible Invent ory in any Bo rrowing  Base in accordance with clauses  (b) and (c) above, the applicable Bor rowing Base shall include an amount equa l to 50% o f such Eligi ble Invento ry, valued at the lowe r of cos t or market value, determi ned on a fi rs t-in- firs t-o ut bas is . For pu rposes  of clarity, any such assets  
included in any Borrow ing Base pursuant to the prov iso of the preceding sentence shall be subject to all fu ture appraisals  and field exam inations  conducted pursuant to  Section 5.11 o r 5.12 , as  applicable, afte r the acquis ition the reof. “Bor rowing Base Certificate ” means  a certificate, s igned and certi fied as  accurate and complete by a Financial O fficer o f the Bor rower Representative, in subs tantially the form of Exhibit B- 1 or anothe r for m which is  acceptable to the Admin is trative Agent in its  sole discretion. “Borrowin g Reques t ” means  a reques t by the Borrower Representative fo r a Borrowin g in accordanc e with Section 2.03 . “Burdensome Res trictio ns  ” means  any consensual encumbrance or res triction of t he type described in clause (a) o r (b) of Sectio n 6.11 (wi thout giv ing effect to  any exceptions  described in clauses  (i) and (i i) of the proviso to Section 6.11 ). “Bus iness  Day ” means  any day that is  not a Saturday, Sunday or other day on wh ich commercial banks  in New Yo rk City are autho rized or required by law to remain closed; p rovided that, when used in connection with a Eurodol lar L oan or a L oan accruing inte res t at REVL IBOR30 Rate without giving e ffect to the p roviso contained in the definit ion f or “REVL IBOR30 Rate, the term “Business  Day” shall also exclude any day on which banks  are not 



open for general b us iness  in London. “Canadian Dollars  ” and “Cdn.$ ” means  dollars  in the lawf ul currency o f Canada. “Capital Expenditu res  ” means , for any perio d, (a) t he additions  to p roperty, plan t and equipment and o ther capital expendit ures  of the Company and its  Subs idiaries  that are (or should be ) set forth in a consolidated s tatement of cash flows  of the Company and its  Subs idia ries  for such period  prepared in 7  

 
 

 



 

  

 

accordance with GAAP, excluding (i) any such expenditu res  made to res tore, replace or rebuild assets  to the condition o f such assets  immediately prior to  any casualty or other insured damage to, or  any taking unde r power of  eminent domain  or by condem nation or s im ilar pr oceeding of, such assets  to the extent such expenditures  are made with insurance proceeds , condemnation awar ds  or damage recovery p roceeds  relating to any such casualty, damage, taking, condemnat ion or s im ilar pr oceeding, (ii ) any such expenditures  cons tituting Permi tted Acquis itions  or any o ther acquis ition o f all the Equity Interes t s  in, or all or subs tantially all  the assets  of (or the assets  cons tituting a bus iness  unit, divis ion, product l ine or li ne of bus iness  of), any Pe rson and related cos ts  and expenses  and (iii) any such expenditures  in the form o f a subs tantially contempo raneous  exchange of s imilar p roperty, p lant, equipment or other  capital assets , except to the extent of cash or other cons ideratio n (othe r than the assets  so exchanged), if any, paid or payable by t he Company and its  Subs idiar ies , and (b) such por tion of p rincipal paymen ts  on Capital Lease Obligations  made by the Company and its  Subs idiaries  dur ing such period as  is  att ributable to addit ions  to prope rty, plant and equ ipment that have not  otherwise been reflected on  the 

consolidated s tatement of cash flows  as  additions  to propert y, plant and equip ment fo r such period. “Capital Lease Obligatio ns  ” of any Person means  the obligat ions  of such Person to pay rent or o ther amounts  unde r any lease of (or other ar rangement conveying t he right to use) real or pe rsonal proper ty, or a comb ination the reof, which obl igations  are requi red to be class ified and accounted fo r as  capital lease obligations  on a balance  sheet of such Person under GAAP, and t he amount of such obl igations  shall be the capitalized amount t hereof deter mined in accordance with GAA P. “CFC ” means  any Subs idi ary organized under the laws  of any jur isdiction other than the United S tates  of America, any s tate thereo f or the Dis t rict of Colu mbia, that is  a “control led forei gn corpo ration” fo r purposes  of Section  957 of t he Code. “Change in Control ” means  (a) the acquis iti on of owne rship, directly or indi rectly, beneficial ly or o f record, by any Person o r group (within the  meaning of the Securit ies  Exchange Act of 1934 and  the rules  of t he SEC the reunder as  in effect on the date hereof ), of Equity Interes ts  representing mo re than 35 % of the agg regate ordina ry voting p ower rep resented by the issued and outs tanding Equi ty Interes ts  of the Company; (b) occupati on at any time o f a major ity of t he seats  (other than vacant 
seats ) on the board of di rectors  of the Company b y Persons  who were neithe r (i ) nominated, appoi nted or app roved fo r cons ideration by sharehol ders  for electio n by the board of di rectors  of the Company nor ( ii) appoin ted by the di rectors  of the Company so no mina ted, appointed o r approved ; (c) the acquis iti on of di rect or in direct Contr ol of t he Company by any Person o r grou p; (d ) the occurrence o f a change in control, or othe r s imilar p rovis ion, as  defined in any ag reement or i ns trument evidencing an y Material Indebtedness  (tr iggering a de fault or mandatory p repayment, which defau lt or mandatory p repayment has  not been waived in writi ng); o r (e) the Company ceases  to own, directly or in directly, and Cont rol 100 % (o ther than di rectors ’ quali fying shares) o f the ordi nary votin g and economic power o f any Bor rower. “Change in Law ” means  the occur rence, after the date o f this  Agreement (or wit h respect to any Lende r, if late r, the date on which such Len de r becomes  a Lender) , of any o f the fol lowing: (a) the adoptio n or takin g effect o f any law, rule, regulation o r treaty, (b) any change in any law, rule, reg ulation o r treaty o r in the admin is tration, in terpretati on, implementat ion or app lication thereo f by any Governmental Autho rity, o r (c) co mpliance by any Lende r or any Issuing Bank (or, f or pu rposes  of 



Section 2.15(b ) , by any lendin g off ice of such Lender o r by such Lende r’s  or such Issuing Bank’s  holding  company, if any ) with any reques t, rules , guideline, requirement or di rective (whether or not havi ng the fo rce of law) b y any Governmental  Authori ty; pro vided however , that  notwiths tanding any thing herein to the contra ry, (i ) the Dodd -Frank Wall Street Refo rm and Consumer Protection Act and  all reques ts , rules , guidelines , requi rements  and directives  thereun der, is sued in connection therewi th or in implementati on thereof,  and (ii ) all reques ts , rules , guidelines , requ irements  and di rectives  promulgat ed by the Bank for I nternational Settlements , the Basel Committee on Banking Supervis ion (or any successor or s imilar 8  

 
 

 



 

  

 

authority) or the Uni ted States  or fo reign regu latory autho rities , in each case pursuant to Basel III, shall in each case be deemed to be a “Change in Law ” regardless  of the date enacted, adopted, is sued or i mplemented. “Charges  ” has  the meaning ass igned to such term in Section  9.17 . “Class  ” when used in reference to any Loan o r Borrow ing, re fers  to whether such Loan, or the Loans  compris ing such Borr owing, are Revolving Loans , Swing line Loans , P rotective Advances  or Overadvances . “Code ” means  the Internal Revenue Code of 1986, as  amended f rom ti me to time. “Collateral  ” means  any and all pr operty owned by a Person cove red by the Collateral Docu ments  and any and all other p roperty of any Loan Party,  now exis ting or hereafter acqui red, that may at any time be or become subject to a security  interes t or Lien in favor o f the Admin is trative Agent, on behal f of i tself and the Secured Parties , to secure the Secured Obl igations ; pro vide d that in no  case shall the “Collateral ” include any Excluded Assets . “Collateral Access  Agreement ” has  the meaning ass igned to such term in the Security Ag reement. “Collateral Documents  ” means , collectively, the Security Ag reement, the Mortgages  and all othe r a greements , ins truments  and documents  executed in connection wi th this  Agreement t hat are 

intended to create, perfect o r evidence Liens  to secure the Secu red Obligations , includ ing, withou t limitat ion, all othe r security agreements , pledge agreements , m ortgages , deeds  of trus t, loan ag reements , notes , guarantees , subordination agreements , pledges , powers  o f attorney, consents , ass ignments , contracts , fee letters , notices , leases , financing s tatements  and all other wri tten matter w hether hereto fore, now, o r hereafte r executed by the Company o r any of its  S ubs idiaries  and delivered to the Adminis trat ive Agent. “Collection Account ” has  the meaning ass igned to such term i n the Securi ty Agreement. “C ommercial LC Exposure ” means , at any time, the sum o f (a) the aggregate undrawn a mount of  all outs tanding com mercial Let ters  of Credit plus  (b) the aggregate amount o f all LC Disbursements  relating to com mercial Let ters  of Credit that have not yet been rei mbursed by o r on behalf o f the Bor rowers . The Comme rcial LC Exposure of any Lender at any time shall be its  Applicable Pe rcentage of the aggregate Com mercial LC Exposure at such time. “Comm itment ” means , with respect to each Lende r, the commi tment, i f any, of such Lende r to make Revolving  Loans  and to acquire pa rticipations  in Letters  of Credit, Overadvances , Pro tective Advances  and Swingline Loans  hereunder, expressed as  an 
amount representing the maximum agg regate permitted a mount of  such Lender’s  Revolving Exposure he reunder, as  such commitment may be reduced or inc reased from ti me to time pu rsuant to (a ) Section 2.09 and  (b) ass ignments  by o r to such Lender p ursuant to Sectio n 9.04 . The initial amou nt of each Lender’s  Commit ment is  set forth on the Commit ment Schedule , o r in the Ass ignment and Assumption p ursuant to which such Lende r shall have assumed its  Commitment, as  applicable. “Commitmen t Schedule ” means  the Schedule attached hereto i dentified as  such. “Commodity Exchange Act ” means  t he Commodity E xchange Act (7 U.S.C. § 1 et  seq.), as  amended from t ime to ti me, and any successor s tatute. “Communications  ” has  the meaning ass igned to such term in Section 9.01( d) . 9  



 
 

 



 

  

 

“Company ” means  Winnebago Indus tries , Inc., an Iowa co rporation. “Com pany Revolving Exposures  ” means , with respect to any Lender at  any time, and wit hout duplicati on, the sum of (a) the outs tandin g principal a mount of  the Revolving Loans  made by such Lender to t he Company at such time plus  (b ) such Lender ’s  LC Exposu re with respect to Letters  of Credi t is sued for the account o f the Company at such time plus  (c ) such Lender ’s  Swingline Exposure with respect to Swingl ine Loans  made to the Company at such ti me plus  (d)  an amount equal to its  Applicable Percentage of the aggregate pri ncipal amount of ou ts tanding Pr otective Advances  made to the Company at such time plus  (e ) an amount equal to  its  Applicable Percentage o f the aggregate pr incipal amount o f outs tanding Protective Advances  Overadvances  made to the Company at such time. “Connection Income Taxes  ” means  Other Connection Taxes  that are imposed on o r measured by net income (however denom inated) or that are f ranchise Taxes  or branch p rofits  Taxes . “Consolidated EBITDA ” means  Consolidated Net Inco me plus  , to the extent deducted from revenues  in determini ng Consolidated Net Income, (i) Consolidated Interes t E xpense, (ii) expense for taxes  paid or accrued,  (iii ) depreciation, (iv)  amortizatio n, (v ) extraord inary 

losses  incurred other than in the o rdinary cou rse of bus iness , (vi) non -cash charges , expenses  or losses , (vii) any losses  for such period att ributable to ear ly extinguishment o f Indeb tedness  or obligations  under any Swap Agreement, (viii ) any unrealized loss es  for such period att ributable to the application o f “mark t o market” accounting i n respect of Swap Ag reements , (ix)  the cumulative ef fect fo r such period of  a change in accounting pri nciples , (x) non -recur ring ou t-of -pocket transactional fees , cos ts  and expenses  relating to Perm itted Acquis itions  (o r any failed Acqu is itions), Inves tments , Indebtedness , securities  offer ings  and Dispos itions , including legal fees , advisory fees  and upfron t financing fees , (xi) non -recur ring ou t-of -pocket fees , cos ts  and expenses  relating to the incurrence, re financing, amendmen t or mod ification o f Indeb tedness  on or prio r to the Effective Date, (xii) (A) no n-recur ring res tructurin g charges  (including,  without l imitation , relocation cos ts  and cos ts  relating to the open ing, closure and/or  consolidation of  facilities ) t hat are paid or to be paid in cash and (B) wi th respect to any acquis ition o r dispos ition, o r is suance, incurrence or assumption of Indebtedness , or other transaction occurr ing du ring such period, (1) any p rojected cos t savings  (net of continu ing associated expenses) expected to 
be realized as  a result of such event, to the extent such cos t savings  would be permitted to  be reflected in financial s tatements  prepared in  compliance with A rticle 11 of  Regulation S -X under the Securities  Act and (2 ) any other de monstrable cos t-savings  (net o f continuing associated expenses) not included in the foregoing subclause (B) (1) o f this  clause (xii) that are reasonably pro jected in good fai th by the Bor rower Representative to be achieved in connectio n with any such event within  the 18-m onth perio d follow ing the consummation  of such event, that are reasonably identifiable, q uantifiable and factuall y supportable in the good faith judg ment of the Company and that are set fo rth in reasonable detail in a certif icate of a Financial O fficer o f the Company (in the case of each of the f oregoing subclauses  (B)(1 ) and (B) (2) , calculated on a p ro fo rma bas is  as  though such cos t savings  had been realized on the firs t day of such period,  net of the amo unt of actual bene fits  realized duri ng such period f rom such event); provided t hat, (x ) for purposes  of determ ining Consolidated EBITDA for any pe riod of four (4) consecutive f iscal quarters , the aggregate amount  added back under subclauses  (A) and (B) (2) o f this  clau se (xii) in respect of such per iod shall not exceed fi fteen percent (15 %) o f Consolidated EB ITDA (as  



calculated without giving e ffect to subclauses  (A) and (B) (2) o f this  clause (xii ) ), ( y) all adjus tments  pu rsuant to the fo regoing subclause (B) of  this  clause (xii) wi ll be without  duplication o f any amounts  that a re otherwise included o r added back in computin g Consolidated EBI TDA in accordance with this  definit ion and (z) w ith respect to the foregoing subclause (B) (2) o f this  clause (xii) , if any cos t savings  included in any p ro fo rma calculations  based on the anticipation that such cos t savings  will be achieved within such 18 -month pe riod shall at any ti me cease to be reasonably anticipated by the Company to be so achieved, then on and after such time, such cos t savings  shall no longer be added to Consolidated EBI TDA pursuant to th is  clause (xii) and (x iii) fees , cos ts  and expenses  incurred in connection with the Company’s  im plementation o f enterp rise resource planning ( ERP) ; provided that, fo r 10  

 
 

 



 

  

 

purposes  of determining  Consolidated EBI TDA fo r any period  of fo ur (4 ) consecutive fiscal quarters  o f the Company, the agg regate amount added back under this  clause (xiii) i n respect of such period shall not  exceed $8,000,000 minus  , to  the extent included in  Consolidated Net Income, (1) inte res t income, (2 ) any cash payments  made during such period in respect of ite ms  described in clause (vi) above subsequent to the fiscal quar ter in which the relevant non -cash expenses  or losses  were incurred, (3 ) extraord inary gains  realized othe r than in the o rdinary  course of bus iness , (4) any non -cash gains  for such  period, includin g with respect to w rite-ups  of assets  or goodwill , determined o n a consolidated bas is  in accordance with GAAP, (5 ) any gains  attrib utable to the early ex tinguishment o f Indebtedness  or obli gations  under any Swap A greement, deter mined on a consolidated bas is  in acc ordance with GAAP, (6) the cum ulative effect for such peri od of a change in accounting principles  and (7 ) any un realized gains  for such period at tributab le to the application of “mark to market” accounting in respect of Swap Ag reements , all calculated fo r the Company and its  Su bs idiaries  in accordance with GAAP on  a consolidated bas is . For the purposes  of calculating Consolidated EBITDA for any pe riod o f fou r 

consecutive fiscal quarters  (each such period, a “Reference Period ” ), (i ) if at any t ime durin g such Reference Period the Company  or any Su bs idiary shall have made any Material Dispos ition, t he Consolidated EBI TDA fo r such Reference Period shall be red uced by an amount equal to the Consolidated EBI TDA (i f pos itive) at tributab le to the pro perty that is  the subject o f such Material Dispos ition fo r such Reference Period o r increased by an amount equal to the Consolidated EBI TDA (i f negative) at tributab le thereto f or such Reference Period , and (ii ) if du ring such Reference Per iod the Company o r any Su bs idiary shall have made a Material Acquis ition, Consolidated EB ITDA for such Reference Peri od shall be calculated after giv ing pro for ma effect theret o (in the manner described in Secti on 1.04(b ) ) as  if such Material Acquis it ion occurred o n the fi rs t day of such Reference Period . As  used in this  Agreement, “Material Acquis ition ” means  any acquis ition o f prope rty or series  of  related acquis itions  of p roperty that (a) cons ti tutes  (i) assets  compris ing all o r subs tantially all or any s ign ificant po rtion o f a bus iness  or operating unit of a bus iness , or (ii ) all or subs tantiall y all of t he common s tock or o ther Equity Interes ts  of a Person, and ( b) invo lves  the payment of cons ideratio n by the Company and i ts  
Subs idiaries  in excess  of $10,000,000; and “Material Dispos ition ” means  any Dispos ition of prope rty or  series  of related sales , transfers , or dispos itions  of  proper ty that yields  gr oss  proceeds  to the Company or any of its  Subs idiaries  in excess  of $10,000,000. “Consolidated Interes t Expense ” means , with re ference to any perio d, the interes t expense (includi ng without limitati on interes t expense under Capital Lease Obligations  that is  treated as  interes t in accordance with GAAP ) of the Company and its  Subs idia ries  calculated on a consolidated bas is  for such period with respect to all outs tanding Indebtedness  of the Company and its  Subs idia ries  allocable to such period in accordance wit h GAAP (i ncluding, wit hout lim itation, all co mmiss ions , discounts  and other fees  and charges  owed with respect to letters  o f credit and banke rs ’ acceptance financing and net cos ts  under interes t rate Swap Agreements  to the extent such net cos ts  are allocable to such period in accordance with GAAP ). In t he event that the Company o r any Subs idiar y s hall have completed a Material Acquis ition o r a Material Dispos ition s ince the beginnin g of the relevant period, Consolidated Interes t E xpense shall be determined fo r such period on a pro for ma bas is  as  if such acquis ition or dispos ition, and any related i ncurrence or repayment o f 



Indebtedness , had occurred at the beginning o f such period. “Consolidated Net Income ” means , with refe rence to any period, the net income (o r loss ) of t he Company and its  Subs idiar ies  calculated in accordance with GAAP on a consolidated bas is  (withou t duplication ) fo r such period; p rovided that, there shall be excluded any income (or loss ) of any  Person other than the Company o r a Subs idiary, b ut any such income so excluded may be included in such per iod or any later period  to the extent o f any cash dividends  or dis tri butions  actually paid in  the relevant per iod to the Company or any Su bs idiary of the Company. 11 

 
 

 



 

  

 

“Consolidated Total Assets  ” means , as  of the date of any determination the reof, total assets  of the Company and its  S ubs idiaries  calculated in accordance  with GAAP o n a consolidated bas is  as  of the las t day of the most recent Tes t Period, deter mined on a pr o for ma bas is . “Consolidated Total Indebtedness  ” means  at any time the sum, withou t duplication, o f (a ) the aggregate Indeb tedness  of the Company and its  Subs idiar ies  calculated on a consolidated bas is  as  of such time in accordance with GAAP, (b)  the aggregate amount of Indeb tedness  of the Company and its  Subs idiar ies  relating to the max imum d rawing amount of al l letters  of c redit outs tanding and bankers ’ acceptances  and (c) Indebtedness  of the type re ferred t o in clauses  (a) or (b) hereo f of anothe r Person gua ranteed by the Company o r any of its  S ubs idiaries ; provi ded that Consolidated To tal Indebtedness  shall exclude the aggregate amount o f Indebtedness  of the Company and  its  Subs idiaries  in respect of undrawn per for mance and commercial lette rs  of credit, Gua rantees  related thereto, obl igations  with respect to depos its  and advances  in the ordina ry course of bus iness , and obligations  in respect of Repurchase Agreements . “Consolidated Total Sec ured Indebtedness  ” means , as  of any date of determinatio n, any Consolidated To tal Indebtedness  

that is  secured by Liens  on any assets  or property o f the Company or any  of its  Subs id iaries . “Control ” means  the possess ion, directly or indi rectly, of  the power to d irect or cause the directi on of the management or po licies  of a Person, whether through the ability t o exercise voting power, by contract o r otherwise. “Control ling ” and “Contro lled ” have meanings  correlative t hereto. “Covered Entity ” means  any of t he followi ng: (i ) a “covered entity” as  that ter m is  defined in, and interpreted in accordance with, 12 C.F.R. § 2 52.82(b ); (i i) a “covered bank” as  that term is  defined in, and in terpreted i n accordance with, 12 C.F.R. § 47.3( b); o r (iii ) a “covered FS I” as  that term is  def ined in, and inte rpreted in accordance wit h, 12 C.F.R. § 382.2 (b). “Covered Party ” has  the meaning ass igned to it in Section 9.23 . “Cred it Event ” means  a Borrowing, the issuance, amendment, renewal o r extens ion of a Letter o f Credit, an LC Disbursement or any o f the fo regoing. “Credit Party ” means  the Admin is trative Agent, each Issuing Bank, the Swi ngline Lende r or any o ther Lende r. “DDA Access  Product ” means  the bank service provided to any Loan Pa rty by JPMCB in its  sole discretion cons is ting of di rect access  to schedule payments  from the Funding Account by elect ronic, inte rnet or o ther access  mechanisms that may be 
agreed upon fro m time to time by JPMCB and the funding of such payments  under the Loan Bor rowing Opti on in the DDA Access  Product Agreement . “DDA Access  Product Agreement ” means  JPMCB’s  Treasury Services  End of Day Inves tment & Loan Sweep Service Terms, as  in effect on t he date of this  Agreement , as  the same  may be amended from t ime to time. 12  



 
 

 



 

  

 

“Default ” means  any event or condition wh ich cons titutes  an Event o f Default o r which upon n otice, lapse of time o r both woul d, unless  cured or waived, become an Event of Defau lt. “Defaulting  Lender ” means  any Lender that (a ) has  failed, withi n two (2 ) Bus iness  Days  of the date required to be f unded or paid, to (i ) fund any portion  of its  Loans , (ii) fund any po rtion o f its  participat ions  in Lette rs  of Credit o r Swing line Loans  or (iii ) pay over to  any Credit Pa rty any other  amount requ ired to be paid by it hereunde r, unless , in the case of clause (i) above, s uch Lender n otifies  the Adm inis trative Agent i n writ ing that such failure is  the result of such Lender ’s  good fait h determinat ion that a condit ion precedent to funding (specifically identi fied and includi ng the particu lar default, if any)  has  not been satis fied, (b) has  noti fied the Company o r any Credit Party in w riting, or has  made a public s tatement to t he effect, that i t does  not intend o r expect to comply w ith any of its  funding o bligations  under this  Agreement ( unless  such writing or pub lic s tatement indicates  that such pos ition is  based on such Lender’s  good faith deter mination that a cond ition p recedent (specifically identi fied and includ ing the part icular defaul t,  if any) to funding a loan under this  Ag reement cannot be satis fied) or  generally unde r other 

agreements  in which it commi ts  to extend credit, (c) has  failed, with in three (3) Bus iness  Days  after reques t by a Credit Par ty, acting in goo d faith, t o provide a cert ification in writ ing f rom an author ized office r of such Lende r that it wi ll comply w ith its  obligati ons  (and is  financially ab le to meet such obligations) to fund prospective Loans  and part icipations  in then outs tandi ng Lette rs  of Credit and Swingline Loans  under this  Agreemen t, provided that such Lender shall cease to be a Defaulting Lender pu rsuant to this  clause (c) upon such Credit Party ’s  receipt of such certi fication in form and subs tance satis factory to it and t he Adminis trati ve Agent, or (d) has  become the subject of (A) a Bankruptcy Event o r (B) a Bail- In Action. “De fault Right ” has  the meaning ass igned to that ter m in, and shall be inte rpreted in accordance wit h, 12 C.F.R. §§ 252.8 1, 47.2 or 382.1, as  applicable. “Dilution Percentage ” means , with respect to each Borrowe r at any time, for any twelve -month pe riod, a percentage ( rounded to the neares t tenth of one pe rcent) deter mined by the Adm inis trative Agent, based on in format ion contained in the most recent field  examination conducted by  or on behal f of the Ad minis trative Agen t (or,  in the  Permitted Discreti on of the Ad minis trative Agen t, based on updated info rmation p rovided to the 
Adminis trative Agent by the Borrowe rs), that re flects  the amount of dilution of such Borrowe r’s  Accounts  expressed as  a percentage of gross  sales  for the applicable twelve-month measurement period. “Dispos ition ” has  the meaning ass igned to such term i n Section 6.05 . “Disqualified Equity Interes t ” means , with respect to any Pe rson, any Equit y Interes t in such Pe rson that by its  ter ms  (or by the terms  of any securit y into which i t is  convertible o r fo r which it is  exchangeable, either mandatorily  or at the op tion of the holder the reof),  or upon the happening of any even t or condit ion: (a ) matures  or is  mandatorily redeemable (other than solely for Equity Interes ts  in such Person that do n ot cons titute Disqualif ied Equi ty Inte res ts  and cash in lieu of fractional  shares  of such Equity Interes ts ), whether p ursuant to a s inking fund obligat ion or o therwise; (b ) is  or becomes  convertible o r exchangeable, either mandat orily o r at the opti on of the h older the reof, fo r Indebtedness  or Equity Interes ts  (other than solely for  Equi ty Inte res ts  in such Person that do not cons titute Disquali fied E quity I nteres ts  and cash in lieu of f ractional shares  of such Equit y Interes ts ); o r (c) is  redeemable (other  than sole ly fo r Equi ty Inte res ts  in such Person that do not cons titu te Disqualified Equity Interes ts  and cash in lieu of f ractional shares  of 



such Equity Inte res ts ) or is  requi red 13  

 
 

 



 

  

 

to be repurchased by the Company or  any Subs idiary, in whole or in part, at the option o f the holder  thereof;  in each case, on or prio r to the date that is  ninet y one (91 ) days  after the Maturi ty Date (deter mined as  of the date of is suance thereof or, in the case of any such Eq uity In teres ts  outs tanding on the E ffective Date, the Ef fective Date); p rovided , however , that (i ) an Equ ity Inte res t in any Person that w ould not cons titu te a Disqualified Equity Interes t but f or ter ms  thereof giv ing holders  the reof the r ight to require such Person to redeem or pu rchase such Equity In teres t upon the occur rence of an “asset sale” or a “change of control” (or s imila r event, however deno minated) shall not cons ti tute a Disqualified Equity Interes t if any such requirement becomes  operat ive only afte r repayment in  full o f all the Loans  and all other Secured Obligatio ns  that are accrued and paya ble, the cancellation or  expiration of all Letters  of Cred it and the ter mination o r expirati on of the Com mitments  and ( ii) an Equity Interes t in any Pe rson that is  is sued to any employee or to any plan fo r the benefit o f employees  or by any such plan to such employees  shall not cons titute a Disqualified Equity Interes t solely because it may be requi red  to be repurchased by such Person or any o f its  subs idiaries  in orde r to satis fy applicable s tatutor y or 

regulatory obl igations  or as  a result of such empl oyee’s  terminatio n, death or disabili ty. “Disqualified Lenders  ” means  (a) entit ies  that have been specifically identified by the Company to t he Adminis trati ve Agent in wr iting pr ior to Oct ober 2, 2016, or afte r October 2, 20 16 and prio r to Novembe r 8, 2016 wi th the reasonable consent of the Lead Arrange r, (b)  entities  that are reasonably deter mined by the Company to be competito rs  of the Company o r its  subs idiaries  (includi ng Grand Des ign and its  subs idiaries ) and which a re specifically identi fied by the Company to the Admin is trative Agent in w riting p rior  to November 8, 2016 an d (c) in the case of the forego ing clauses  (a) and (b) , an y of such entities ’ A ffiliates  to the exten t such Affil iates  (x)(i ) are clearly identifiab le as  Affiliates  of such entities  based solely on the s imilar ity of such Af filiates ’ and such entities ’ na mes  and (ii) are n ot bona fide deb t inves tment fun ds  or (y )(i ) upon reasonable notice to t he Adminis trati ve Agent after the Ef fective Date, are identi fied as  Affil iates  in writing  after the Ef fective Date in a writ ten supplement to the l is t of “Disqualified Lenders  ”, which supplement shall become ef fective three ( 3) Bus iness  Days  after delivery to the A dminis trative Agent and t he Lenders , but wh ich shall not apply ret roactively to disqua lify any 
parties  that have previous ly acquired an ass ignment o r participat ion interes t in t he Loans  and (ii ) are not b ona fide debt in ves tment funds . It is  unders tood and agreed that (i) any supplemen t to the lis t o f Persons  that are Disquali fied Lende rs  contemplated by the fo regoing clause (c) shall no t apply ret roactively to d isqualify any Pe rsons  that have previous ly acquired an ass ignment or  participati on interes t in the Loans  (but solely wi th respect to such Loans), (ii) t he Adminis trat ive Agent shall have no respons ibility or liabi lity to dete rmine or monito r whether any Lender o r potential Lender is  a Disqualified Lend er, (iii ) the Company’s  fai lure to deli ver such lis t (or  supplement thereto ) in accordance with Section 9.01 shall rende r such lis t (or supple ment) not received and not ef fective and (iv ) “Disqualified Lender ” shall exclude any Person t hat the Company has  des ignated as  no longer being a “Disqualified Lender ” by w ritten no tice delivered to t he Adminis trati ve Agent fr om time to  time in accordance with Section 9.01. “Div iding Pe rson ” has  the meaning ass igned to it in the defin ition o f “Divis ion. ” “Divis ion ” means  the divis ion o f the assets , liabilities  and/or obli gations  of a Person (the “Dividing  Person ”) am ong two or mo re Persons  (whethe r pursuant to a “plan o f divis ion” or  s imilar ar rangement), wh ich 



may or may not i nclude the Dividin g Person and pu rsuant to which the Divi ding Person may or may no t survive. “Divis ion Successor ” means  any Person that, upon the consummation o f a Divis ion o f a Dividing Person, holds  all o r any porti on of the assets , liabilities  and/or o bligations  previ ous ly held by such Dividing  Person im mediately prio r to the consum mation of such Divis ion.  A Dividing Person which 14  

 
 

 



 

  

 

retains  any of its  assets , liabilities  and/or obligati ons  after a Divis ion shall be deemed a Divis ion Successor upon the occurrence of such Div is ion. “Document ” has  the meaning ass igned to such term in the Security Ag reement. “Dollars  ” or “$” refers  to lawfu l money of the United States  of  America. “Domestic Fo reign Holdco S ubs idiary ” means  any Domestic Subs idiary subs tantiall y all of t he assets  of which cons is t of the Equity Interes ts  (or Equity  Interes ts  and Indebte dness) of one or mo re CFCs. “Domestic Subs idiary ” means  a Subs idiary o rganized under the laws  of a jurisdiction located in the United S tates  of America. “DQ Lis t ” has  the meaning ass igned to such term in Section 9.04 (e)(iv ) . “ECP ” means  an “eligible contract partic ipant” as  defined in Section 1(a) (18) o f the Commodi ty Exchange Act o r any regulat ions  promulgated thereunder and the  applicable rules  issued by the Commodity  Futu res  Trading Com miss ion and/or the SEC. “E EA Financial Ins tituti on ” means  (a) any ins titu tion es tablished in any E EA Member Count ry which is  subject to the supervis ion o f an E EA Resolution Autho rity, (b) any ent ity es tablished in an E EA Member Countr y which is  a parent of  an ins titution described in cl ause (a) of this  defini tion, or (c) any ins ti tution es tablished in an E EA Member Count ry which is  a 

subs idiary of an ins titutio n described in clauses  (a) or (b) of  this  definit ion and is  subject to consolidated supervis ion wi th its  parent. “E EA Member Count ry ” means  any of the me mber s tates  of the Eu ropean Union, Iceland, Liechtens tein, and No rway. “E EA Resolution Autho rity ” means  any public adm inis trative autho rity o r any Person ent rus ted with public adm inis trative autho rity o f any E EA Member Count ry (incl uding any delegee) havin g respons ibility for the resolution o f any E EA Financial Ins titution. “ Ef fective Date ” means  the date on which the conditio ns  specified in Section 4.01 a re satis fied (or waived in accordance with Section 9.02 ). “Elect ronic Sig nature ” means  an electronic sound, symbol, o r process  attached to, or associated with, a contract o r other record and adopted by a Pe rson with the i ntent to s ign, authent icate or accept such contract or reco rd. “Elect ronic Sys tem ” means  any electronic sys tem, includi ng e-mail, e -fax, web po rtal access  for any Borrower, Intral inks ®, ClearPar®,  Debt Domain, S yndtrak and any o ther In ternet or ex tranet-based s ite, whether such electronic sys tem is  owned, operated o r hos ted by the Adm inis trative Agent and t he Issuing Bank and any of its  respec tive Rel ated Parties  or any other  Person, pr oviding for access  to data protected by passcodes  or other security 
sys tem. “Eligible Accounts  ” means , at any time, the Accounts  of any Bor rower which the Adminis trat ive Agent determ ines  in its  Permit ted Discretion are elig ible as  the bas is  for the extens ion of Revolvi ng Loans  and Swin gline Loans  and the issuance of Let ters  of Credit . Without l imiting the Adminis t rative Agent’s  discretion p rovided he rein, El igible Accounts  shall not include any Account of a Bor rower: 15  



 
 

 



 

  

 

(a) other t han to the extent a Reserve is  es tablished pursuant to clause (b) , which is  not subject to a firs t p riori ty perfected security interes t in favo r of the Adminis trat ive Agent; (b ) which is  subject to any Lien, unless  (i) such L ien cons titutes  (x) a Lien in favor of the Adminis trat ive Agent, (y ) a Perm itted E ncumbrance which does  not have p riorit y over the Lien in fav or of the Adminis trat ive Agent or (z) a L ien permit ted under Secti on 6.02(a )(ii ) or (ii) t he Adminis trat ive Agent shall have es tablished a Reserve in its  Permitted Discretion for l iabilities  of such Bor rower that a re secured by such Lien; (c ) (i)  whi ch is  unpaid more than ninety (90) days  after the date of the original  invoice there for o r more than s ixty  (60)  days  after the or iginal due date the refor (“Overage ”) (when calculati ng the amount u nder this  clause (i) , for the same Account Debtor, the Adm inis trative Agent shall incl ude the net amount o f such Overage and add back any credits , but on ly to the extent t hat such credits  do not exceed the total g ross  receivables  from such Account Debtor ), or (ii) w hich has  been written o ff the books  o f such Borrower o r otherwise des ignated as  uncollectible; ( d) which is  owing by an Account Debtor for wh ich more t han 50% of the Accounts  owin g fro m such Account Debtor and i ts  Affiliates  are inel igible under 

clause (c) above; (e) which is  owing by an Account Debtor to the extent the agg regate amount of Accoun ts  owing fr om such Account Debtor and i ts  Affil iates  to the Borrowers  exceeds  20% or such g reater percentage as  the Adminis trat ive Agent may deter mine fr om time to  time in i ts  Permit ted Discretion of the aggregate amount o f E ligible Accounts  of all  Borrowers  (but will only be ineligi ble to the extent o f such excess); (f) wit h respect to which any covenant, rep resentation or war ranty containe d i n any Loan Docu ment has  been breached or is  not tr ue in any material respect (or, wi th respect to any covena nt, representation or wa rranty wh ich is  subject to any materiali ty qualif ier, has  been breached or is  not t rue in any respect); (g) which (i) does  not arise from  the sale of goods  or pe rfor mance of services  in the ordina ry course of bus iness , (ii ) is  not evidenced by an invoice o r other docu mentation reasonably satis factory to the Admin is trative Agent which has  been sent to the Account Debto r, (ii i) rep resents  a progress  billing, ( iv) is  contingent  upon such Borrowe r’s  completion o f any fu rther pe rfor mance, (v) represents  a sale on a bill-and-hol d, guaranteed sale, sale-and-retu rn, sale on approval, cons ignment or c ash-on-delivery bas is  (othe r than general p roduct warran ties  given in the ord inary course of  
bus iness) or (vi) relates  to payments  of interes t (but only t o the extent thereo f); (h) for which the goods  giving rise to such Account have not been shipped to the Account Debto r or for which the services  giving rise to such Account have not been per formed b y such Borrower o r if such Account was  invoiced mo re than once; ( i) with respect to which any check or othe r ins trument  of payment has  been returned uncollected f or any reason; ( j) which is  owed by an Account  Debtor which has  (i ) applied for, suf fered, or consented to the appointment o f any receiver, cus todian,  trus tee, adminis trat ive receiver, admin is trator, compu lsory manager, l iquidator or othe r s imilar o fficer o f its  assets , (ii) had possess ion of all or a material  part of  its  proper ty taken by any receiver, cus tod ian, trus tee, adminis trat ive receiver, admi nis trator, co mpulsory manager,  liquidato r or o ther s imilar off icer, (ii i) f iled, or had filed agains t it, any reques t or petitio n for liquidatio n, reorganizati on, arrangemen t, adjus tment of debts , adjudication as  bankrupt, ad minis tration , winding -up, or v oluntary o r invol untary case under any Federal, s tate o r fo reign bankrup tcy, insolvency, 16  



 
 

 



 

  

 

receivership or s imilar  law, (iv ) admitted i n writi ng its  inabilit y, or is  generally unable to, pay its  debts  as  they become due or has  had a morato rium decla red in respect of it,  (v) become insolvent, or (vi) ceased operation o f its  bus iness  (other than, in any such case, pos t-petition  accounts  payable of an Account Debtor that is  a debtor- in-possess ion under the United States  Bankruptcy Code and reasonably acceptable to the Adminis trati ve Agent); (k) which is  owed by any Account Debtor wh ich has  sold all or subs tantially all o f its  assets ; (l) which is  owed by an Account Debtor  which (i ) does  not maintain its  chief executive office in the U.S. o r Canada or (ii ) is  not organ ized under applicable laws  of t he U.S., any s tate of the  U. S., Canada or any prov ince of Canada, unless , in any such case, such Account is  backed by a letter of credit or bank gua rantee re asonably acceptable to the Adminis trat ive Agent; ( m) which is  owed in any cu rrency othe r than U.S. d ollars  or Canadian Dolla rs ; (n) wh ich is  owed by (i ) any Governmen tal Author ity of any cou ntry othe r than Canada (or any province o r terr itory t hereof)  or the U. S. unless  such Account is  backed by a letter of credit o r bank guarantee reasonably acceptable to the Adminis trative Agent o r (ii ) any Govern mental Autho rity o f the U.S., o r any departmen t, agency, 

public corporati on, or ins t rumentality  thereof, u nless  the Federal Ass ignment of Claims  Act of 1 940, as  amended (31 U.S.C. § 3 727 et seq. and 41 U.S.C. § 15 et seq.), and any  other s teps  necessary to perfect the Lien of the Adm inis trative Agent i n such Account have been complied with to  the Adminis t rative Agent’s  satis faction; ( o) which is  owed by any A ffil iate of any Loan Party  or any empl oyee, officer , or di rector o f any Loan Party o r any of its  A ffiliates ; ( p) which is  owed by an Account Deb tor or  any Aff iliate of such Account Debto r to which any Loan Par ty is  indebted, but on ly to the extent o f such i ndebtedness , or is  subject to any security, depos it, progress  payment, retainage o r other s im ilar advance made by or for t he benefit o f an Account Debtor, in each case to the extent thereof; (q) which is  subject to any coun terclaim, deductio n, defense, setoff or dispute, but only to the extent of  any such counterclaim, deductio n, de fense, setoff or dispute; (r ) which is  evidenced by any p romissory note, chattel pape r or ins t rument; (s ) which is  owed by an Account Debto r (i ) located in any State o f the U.S. w hich requi res  filing o f a “Notice of Bus iness  Activities  Report ” or othe r s imilar report in order t o permit  such Borrower to seek judicial en forcement in such ju risdiction o f payment of such Account, u nless  
such Borrower has  filed such repor t or quali fied to do bus iness  in such jurisdiction (or  may do so at a later date with out material penalty or p rejudice and withou t affecting  the collectability of such Account) o r (ii ) which is  a Sanctioned Person; (t ) with respect to which such Borrower has  made any agreement w ith the Account Debto r fo r any reduction thereof, o ther than discounts  and adjus tments  given in  the ordina ry course of bus iness  (but onl y to the extent o f any such reduction ), or any Account wh ich was  partially paid and such Bor rower created a new receivable for the unpaid  portio n of such Account; ( u ) which does  not comply in  all material respects  with the requiremen ts  of all applicable laws  and regulat ions , whether Federal, s tate, foreign, p rovincia l o r local, includi ng without limitat ion the 17  



 
 

 



 

  

 

Federal Consumer Credit P rotection Act, the Federal Truth in Lendin g Act and Regulation Z of the Board ; (v)  unless  the Adminis trative Agent has  es tablished a Reserve in its  Permitted D iscretion, which is  fo r goods  that have been sold under a pu rchase order or pursuant to the te rms  of a contract o r other  agreement or u nders tanding (w ritten o r oral ) that indicates  or p urpor ts  that any Person othe r than such Borrower  has  or has  had an ownership interes t in such goods  (i ncluding but not limi ted to by way o f retention of tit le), or w hich indicates  any party othe r than such Borrowe r as  payee or remittance par ty; ( w) which was  created on cash on delivery terms; o r (x ) which is  subject to any lim itation on ass ignment o r other res triction (whether aris ing b y operation o f law, by ag reement or othe rwise) which would u nder the local gove rning law o f the contract have the e ffect of res tricting t he ass ignment for o r by way of security  or the creati on of security, in each case, unless  the Adminis trative Agent has  determined that such lim itation is  not en forceable. In t he event that an Account of a Bo rrower wh ich was  previous ly an Eli gible Account ceases  to be an Eligible Account he reunder, such Borrowe r or the Bo rrower Repr esentative shall notify the Adminis t rative Agent thereo f on and at the t ime of submiss ion to t he 

Adminis trative Agent o f the next Agg regate Borrowin g Base Certificate and the Borrowi ng Base Certificate of such Borrowe r. In deter mining t he amount of an Elig ible Account of a Bo rrower, t he face amount of an Accoun t may, in the Ad minis trative Agent ’s  Permi tted Discretion, be reduced by, without duplication and t o the extent not reflected in such face amount, (i) the amount of  all accrued and actual discounts , claims , credits  or cred its  pending, pro motional p rogram al lowances , price adjus tments , finance charges  or othe r allowances  (including any amo unt that such Borr ower may be obli gated to rebate  to an Account Debtor pu rsuant to the terms  o f any agreement o r unders tanding (writ ten or oral )) and (ii) the aggregate amount o f all cash received in respect of such Account but  not yet applied b y such Borrower to  reduce the amount o f such Account. Notwiths tanding  the fo regoing, the eligi bility c riteria for “E ligible Accounts” may not be made more res tr ictive or newly es tablished afte r the E ffective Date ( i) witho ut at leas t three (3 ) Bus iness  Days ’ prior notice to the Bo rrower Representative and (ii) i n response to circumstances  or events  in exis tence on the Ef fective Date and disclosed to the Adminis t rativ e Agent prior to  the E ffective Date (i ncluding unde r any field exami nations  or appraisals  conducted 
prior to the Ef fective Date); p rovided that, the forego ing lim itation in clause (i i) shall not apply  in the event of  a material change in the scope or magnitude of  any such circumstances  or events . “Eligible Inventory ” means , at any time, the Invent ory o f any Borrowe r which the Admi nis trative Agent dete rmines  in its  Per mitted Discretion is  eligible as  the bas is  for the extens ion of Revolv ing Loans  and Sw ingline Loans  and the issuance of Letters  of Credi t. Without limitin g the Adminis t rative Agent’s  discretion provided he rein, E ligible I nventory o f a Borrowe r shall not include any Inventor y: (a) o ther than to th e extent a Reserve is  es tablished pursuant to clause (b) , which is  not subject to a firs t p riori ty perfected security interes t in favo r of t he Adminis trat ive Agent; (b ) which is  subject to any Lien, unless  (i) such L ien cons titutes  (x) a Lien in favor of the Adminis trat ive Agent, (y ) a Perm itted E ncumbrance which does  not have p riorit y over the Lien in fav or of the Adminis trat ive Agent or (z) a L ien permit ted under Secti on 6.02(a )(ii ) or (ii) t he Adminis trat ive Agent shall have es tablished a Reserve in its  Permitted Discretion for l iabilities  of such Bor rower that a re secured by such Lien; 18  



 
 

 



 

  

 

(c) which is , in the Adm inis trative Agent ’s  Permi tted Discretion, s low mov ing, obsolete, unmerchantab le, defective, used, unfit for sale, not salable at pr ices  approximating at leas t the cos t of such I nventory i n the ordi nary course of bus iness  or unacceptable due to age, type, ca tegor y and/or quan tity; (d) with respect to which any covenant, rep resentation or war ranty contained in  any Loan Documen t has  been breached or is  not true in any material respect (or, wit h respect to any covenant, rep resentation or war ranty which is  subject to any mate riality qual ifier, has  been breached or is  not true in any  respect) and  which does  not conform to all applicable  s tandards  imposed by any Gove rnmental Aut hority ; (e) in  which any Person ot her than such Borrowe r shall (i ) have any direct o r indirect ow nership, interes t o r title ( including, wi thout li mitation, any interes t that a cus tomer may have in any chass is  included in such Inventory that we re acquired by such cus tomer us ing financing pr ovided by any Loan Party ) or (ii)  be indicated on any pu rchase order or i nvoice with respect to such Invent ory as  having or purpo rting to have an in teres t therein; (f)  which cons titutes  work -in-p rocess  (other than U16 Inventory ), spare or replacement parts , subassemblies , packaging and shipping material, manufactur ing supplies , samples , 

prototypes , displays  or display items , bil l-and-h old or ship -in-p lace goods , goods  that are retur ned or ma rked for return (unless  undamaged and able to be resold in the ordina ry course of bus iness), repossessed goods , repurchased goods , defective or damaged goods , goods  held by such Borrowe r on cons ignment, o r goods  which are not of a type held for sale  in the o rdinary cou rse of bus iness ; provided that up t o $70,000,000 of wor k-in -process  Inventory (other t han U16 Invento ry) o f the Bor rowers  that othe rwise cons titutes  “Eligible Inventory” may be included as  Eligib le Invento ry (such Invent ory (subject t o such cap), “Eligible Non -U16 Inven tory ”) despite the foregoi ng provis ions  o f this  clause (f); (g) wh ich is  not located in the U. S. (includ ing any ter ritor y thereof ) or Canada or in trans it wit h a common car rier f rom vendo rs  and suppliers , provided that, up to $7,5 00,000 of Invento ry in t rans it fro m vendors  and suppliers  may be inclu ded as  Eligible Inventory  despite the forego ing prov is ion of this  clause (g) so lo ng as : (i) t he Adminis trati ve Agent shall have received (1)  a true and cor rect copy of the b ill of lading and othe r shipping documents  f or such Invento ry and (2 ) evidence of satis factory casualty insuran ce naming the Adminis trati ve Agent as  lender loss  payee and otherwise covering such risks  as  the 
Adminis trative Agent may reasonably reques t, (ii ) if the bill o f lading is  non -negotiable, the I nventory must be in trans it wi thin the U.S.,  and the Adminis t rative Agent shall have received, i f reques ted, a duly executed Collateral Access  Agreement, in fo rm and subs tance satis factory to the Adm inis trative Agent, from the applicable cus toms broker, freigh t forwa rder o r carrier for such In ventory, (iii ) if the b ill of lading is  negotiable, the Inventory must be in trans it from outs ide the U.S., and the Ad minis trati ve Agent shall have received (1) co nfir mation that the bill is  is sued in the name of such Bor rower and co ns igned to the order o f the Admin is trative Agent, and an acceptable agreement has  been executed with such Borrowe r’s  cus toms broker, in which the cus toms broke r agrees  that it holds  the negot iable bill as  agent fo r the Adminis t rative Agent and has  granted the Ad minis trative Agen t access  to the Inventory, (2 ) confi rmation that such Borrower has  paid for the goo ds , and (3) an es timate f rom such Bor rower of the cus toms duties  and cus toms fees  associated with the Inventory in or der to es tablish an approp riate Reserve, (iv) t he common car rier is  not an Af filiate o f the applicable  vendo r or supplie r, and 19  



 
 

 



 

  

 

(v) the cus toms broke r is  not an Af filiate of such Bor rower; (h) which is  located in any location leased by such Borrower unless  (i) the lessor has  delivered to the Ad minis trative Agen t a Collateral Access  Agreement or (i i) a Reserve for rent, charges  and other amou nts  due or to become due wi th respect to such facility has  been es tablished by the Adminis t rative Agent in i ts  Permit ted Discretion; ( i) which is  located in any third pa rty warehouse or is  in the possess ion of a bailee (other than a thi rd party processor) and is  not evidenced by a Document,  unless  (i) such warehouseman or bailee has  delivered t o the Adminis trative Agent a Collate ral Access  Agreement and such other documentation as  the Admin is trative Agent may require o r (ii ) an approp riate Reserve has  been es tablished by the Adminis trative Agent in its  Pe rmitted Discret ion; (j ) which is  being p rocessed offs ite at a third pa rty location o r outs ide processor, or is  in-trans it t o or f rom such thi rd party location or o uts ide processor, unless  (i) such processor has  delivered to the Ad minis trative Agent a Col lateral Access  Agreement and such other documentation as  the Admi nis trative Agent may require o r (ii ) an approp riate Reserve has  been es tablished by the Adminis trative Agent in  its  Permi tted Discretion; (k) which is  a discontinued product o r 

component thereof (unless  such discontinuance does  not adversely impact the salability of t he remaining Inventor y); (l) which is  the subject of a cons ignment by such Borro wer as  cons ignor; pro vided that, cons igned I nventory may be eligible i f the applicable cons ignee has  delivered to the Adm inis trative Agent a Collate ral Access  Agreement and such other documentation and t he Adminis trat ive Agent may reasonably requ ire; ( m) which contai ns  or bears  any intellectual p roperty rights  licensed to such Borrower unless  the Adminis trative Agent is  satis fied that it may sell or o therwise dispose of such Inventor y without (i ) inf ringin g the righ ts  of such licensor, (ii ) violati ng any contract wi th such licensor, or ( iii) incurri ng any liabili ty with respect to payment of royalties  other than royalties  incur red pursuant to sale of such Inventory u nder the cur rent licens ing agreement; (n) wh ich is  not ref lected in a current pe rpetual invento ry repo rt of such Bor rower (unless  such inventory (i ) is  reflected in a report to  the Adminis t rative Agent as  “in trans it” invento ry or (ii) co ns titutes  Eligi ble Non-U16 Inventor y); p rovided that, no twiths tanding the foregoin g provis ions  of this  clause (n) , up to $20,000,000 o f Inven tory o f the Bo rrowers  not reflected in a cur rent perpetual i nventory report, wh ich $20,000,000 limitati on shall not 
apply to Eli gible Non-U1 6 Invento ry or “in -trans it” inven tory, and ot herwise cons tituting “ Eligible Inventory ” may be included as  Elig ible Invento ry (such In ventory (subject to s uch cap), “Elig ible Non- Perpetual I nventory ” ); (o ) fo r which reclamation rights  have been asserted by the seller; (p ) fo r which any contract o r related docu mentation (such as  invoices  or pu rchase orders ) relatin g to such Invento ry includes  retention  of tit le rights  in favor o f the vendor or supplier thereof; p rovided t hat, Invento ry of a Bor rower which may be subject to any rig hts  of retent ion of t itle shall not be excluded f rom Eligib le Inventory solely pu rsuant to this  clause (p) i n the event that (A ) the Adm inis trative Agent shall have received evidence satis factory t o it that t he full pu rchase price of such Invento ry has  or will have been paid or (B ) a Letter  of Credit has  been issued under and in accordance with the terms  of this  Agreement f or the pu rchase of such Inventory;  20  



 
 

 



 

  

 

(q) which has  been acquired f rom a Sancti oned Person; o r (r ) other than to the extent pe rmitted by  the Adminis t rative Agent in its  Pe rmitted D iscretion, which cons titutes  raw mate rials  of Winnebago o f Indiana. In the event that Inventor y of any Bor rower which was  previ ous ly Elig ible Invento ry ceases  to be Eligible Inventory he reunder, such Borr ower or t he Borrower Rep resentative shall notify the Ad minis trative Agen t thereof o n and at the time o f submiss ion to the Admi nis trative Agent o f the next Agg regate Borrowin g Base Certificate and the Borrowi ng Base Certificate of such Borrowe r. Notwiths tandi ng the foregoin g, the eligibi lity cri teria fo r “Eli gible Invent ory” may not be made more res t rictive or newly  es tablished after the E ffective Date ( i) with out at leas t three (3 ) Bus iness  Days ’ prior notice to t he Borrower Rep resentative and (ii) in response to circumstances  or events  in exis tence on the E ffective Date and disclosed to the Admin is trative Agent p rior to  the E ffective Date (i ncluding unde r any field exami nations  or appraisals  conducted pr ior to the Ef fective Date); p rovided that, the forego ing lim itation in clause (ii ) shall not apply in the event of a material change in the scope or magnitude of any  such circumstances  or events . “Eligible Non -Perpetual Invento ry ” has  the meaning ass igned to such 

term in clause (n) o f the defi nition o f “Elig ible Invent ory”. “El igible Non -U16 Invento ry ” has  the meaning ass igned to such term in clause ( f) of the definit ion of “ Eligib le Invento ry”. “Envi ronmental Laws ” means  all laws , rules , regulations , codes , ordinances , orders , decrees , judgments , injuncti ons , notices  or binding ag reements  is sued, promulgated o r entered into by any Governmen tal Author ity, relatin g in any way to the env ironment, preservation o r reclamation o f natural resources , the management, release or th reatened release of any Hazardous  Material or to health and  safety matters . “Env ironmental Liability ” means  any liability, contin gent or ot herwise (includin g any liabili ty fo r damages , cos ts  of environmental remediation, fines , penalties  or indemni ties ), of the Company  or any Su bs idiary di rectly or in directly resulting f rom or  based upon (a) vio lation of any Envi ronmental Law, (b ) the generation, use, handling, transpor tation, s torage, t reatment or d isposal of any Hazardous  M aterials , (c) exposure to any Hazard ous  Materials , (d) the release or threatened release of any Hazardous  Materials  into the envi ronment o r (e) any con tract, agreement o r other consensual arrangemen t pursuant to wh ich liability is  assumed or imposed with respect to any of the foregoing. “ Equipmen t ” has  the meaning ass igned 
to such term in the Secu rity Agreement . “Equit y Interes ts  ” means  shares  of capital s tock, partnership inte res ts , membership interes ts  in a limi ted liabilit y company, beneficial interes ts  in a trus t or other equity  ownership inte res ts  in a Person, and any warrants , opti ons  or other rights  entit ling the holde r thereof  to purchase or acqui re any of the foregoing. “ ERISA ” means  the Employee Retiremen t Income Secu rity Act o f 1974, as  amended fro m time to time, and the rules  and regulations  pro mulgated thereun der. “ERI SA Af filiate ” means  any trade or bus iness  (whether or not incorporated ) that, toget her with t he Company, is  treated as  a s ingle employer under Section 414(b ) or (c) o f the Code or Sectio n 4001(14 ) of ERISA  or, solely f or pu rposes  of Section 302 o f ERI SA and Section 41 2 of the Code, is  t reated as  a s ingle employer under Sectio n 414 of the Code. 21  



 
 

 



 

  

 

“ERISA E vent ” means  (a) any “repo rtable event”, as  defined in Sectio n 4043 of ERISA  or the regulations  issued thereunder with respect to a Plan (o ther than an event for which t he 30-day not ice period is  waived); (b) t he failure t o satis fy the “minimu m fund ing s tandard” (as  defined in Section 412 o f the Code or Section 302 o f ERI SA), whethe r or not wai ved; (c) the filin g pursuant to Section 412(c ) of the Code o r Section 302 (c) o f ERI SA of an appl ication fo r a waiver of the minim um fund ing s tandard with respect to any Plan; (d) the incu rrence by the Company or any of  its  ERI SA Aff iliates  of any liabil it y under Ti tle IV of  ERI SA with respect to the te rmination  of any P lan; (e) the receipt by the Company or any ERISA Af filiate from the PBGC or a plan admin is trator o f any notice re lating to an in tention to te rminate any P lan or P lans  or to appoint a  trus tee to adminis ter any Plan; ( f) t he incurrence by the Com pany or any o f its  ERI SA Af filiates  of any liabi lity with  respect to the withd rawal or par tial withd rawal of the Company or any of its  ERI SA Affi liates  from any  Plan or Mul tiemployer  Plan; o r (g)  the receipt by the Com pany or any ERISA A ffil iate of any notice, o r the receipt by any  Multiemploye r Plan  from the Compan y or any ERISA A ffiliate o f any notice, concern ing the impos it ion upon the 

Company or any of i ts  ERISA A ffil iates  of Withdrawal Liabili ty or a deter mination t hat a Multiemploye r Plan is , or is  expected to be, insolvent, in cri tical s tatus  or in reo rganization, with in the meaning o f Ti tle IV o f ERI SA. “EU Bail -In Legis lation Schedule ” means  the EU Bail -In Legis lation Schedule p ublished by the L oan Market Association (or any successor Person), as  in ef fect fro m time to t ime. “Eu rodollar ” when used in reference to any Loan or Bo rrowing,  means  that such Loan, or t he Loans  compris ing such Bor rowing, bears  inte res t at a rate determined b y re ference to the Adjus ted L IBO Rate. “Event of De fault ” has  the meaning ass igned to such term in A rticle VI I . “Excess  Grand Des ign Borrowing Base ” means , at any time, the excess , if any, of (a ) Grand Des ign’s  Bor rowing Base at such time over (b ) the aggregate G rand Des ign Revolving E xposures  of all Lenders  at such time. “Excess  Newmar Borrowin g Base” means , at any time, the excess , if any, of (a) Newmar ’s  Borrowing Base at such time over ( b) the agg regate Newmar Revolving Exposures  of all Lenders  at such time. “Excess  Winnebago of Indiana Borrow ing Base ” means , at any time, the excess , if any, of (a) Winnebago o f Ind iana’s  Borrowing Base at such time over (b ) the aggregate Winnebago o f Ind iana Revolving Ex posures  
of all Lende rs  at such time. “Excluded Accounts  ” means , collectively, (a ) payroll accounts , t rus t accounts , employee benefit accounts  and zero-balance disbursement accounts  (t hat are not collection  accounts ) and (b) depos it accounts  that have balances  of no more than $2 50,000 indi vidually o r $1,000,000 in the aggregate f or any per iod of th irty (30) consecutive days . “Excluded Assets  ” means , collectively: (a) any fee-owned real p roperty t hat does  not cons titute Material Real Pro perty and all leasehold in teres ts  in real proper ty; (b ) any “intent -to-use” application for reg is tration o f a trademark filed pu rsuant to Section 1(b ) of t he Lanham Act, 15 U. S.C. § 1051, p rior to the fi ling of a “S tatement of Use” pursuant to Section 1(d ) of the Lanham Act o r an “Amendment to  Allege Use” pursuant to Section 1 (c) of  the Lanham Act w ith respect thereto, solely t o the extent, i f any, that, and solely du ring the per iod, if any,  in 22  



 
 

 



 

  

 

which, the grant of  a security interes t therein  would impai r the valid ity or en forceability of any reg is tration that is sues  from such intent-to -use application under app licable federal law; (c) assets  in respect of which pledges  and security interes ts  are proh ibited by applicable U. S. law, rule o r regulat ion or ag reements  with any U.S. gove rnmental autho rity (other than to the extent that such p rohibiti on would be rende red inef fective pursuant to Sections  9-406, 9 -407, 9- 408, 9-409  or othe r applicable prov is ions  of the UCC of any relevant jurisdiction or any othe r applicable law); p rovided t hat, immediately upon the  ineffectiveness , lapse or termination of any such proh ibitions , such assets  shall automatically cease to cons titute Excluded Assets ; (d) margin s tock (w ithin the meanin g of Regulation U issued by the  Board); (e ) Equ ity Inte res ts  in any entity other than wholly -owned Material Subs idia ries  and, to the extent not requir ing the cons ent of one o r more u naffil iated third  parties  or p rohibited by  the terms  of any  applicable organizatio nal documents , joint ven ture agreement o r shareholders ’ ag reement, other Material Subs idiaries  and join t ventures ; ( f) lette r of cred it righ ts  with a value of less  than $5,000,000  (other  tha n to the extent the security in teres t in such letter of c redit r ight may be per fected by the f iling o f 

UCC financing s tatements ) and commercial to rt claims  with a value o f less  than $5,000,000; (g) any lease, license, capital lease obligation or ot her agreement o r any prope rty subject to a pu rchase money security interes t, s imilar ag reement or o ther contractual res triction to the extent that a g rant of a security interes t therein wou ld violate o r invalidate such leas e, license, capital lease obligation or agreement o r purchase money ar rangement or o ther contracti on res tricti on or create a r ight of terminati on in favo r of any o ther part y thereto (other than a Loan Par ty) ( other than (x) p roceeds  and receivables  thereof, t he ass ignment of which is  express ly deemed effective under the UCC notwi ths tanding such prohib ition, (y) to t he extent that any such term has  been waived or (z) to the extent that any such term w ould be rende red ineffective pu rsuant to Sections  9 -406, 9- 407, 9-408 , 9-409 o r other app licable provis ions  of  the UCC of any relevant j urisdiction o r any other app licable law); p rovided that, immediately up on the inef fectiveness , lapse or termination o f any such term, such assets  shall automatically cease to cons titute Excluded Assets ; (h) any forei gn assets  (including forei gn intellectual p roperty ) (othe r than pledg es  of the Applicable Pledge Percentage o f the issued and outs tanding Eq uity In teres ts  in any Firs t 
Tier Fo reign Subs idia ry which is  a Material Fo reign Subs idia ry as  contemplated by this  Ag reement) or  credit suppor t; (i ) those assets  as  to which the Adminis trative Agent and the Company reasonably agree that the cos t of obtain ing such a security interes t or pe rfection t hereof are excess ive in relation t o the benefit t o the Lende rs  of the security to be a fforded thereby; (j) any ai rcrafts  and airc raft engines ; and (k ) E xcluded Accounts . Notwiths tanding t he foregoi ng, “Excluded Assets ” shall not include any proceeds , products , subs titutions  o r replacements  of Excluded Assets  (unless  such proceeds , products , subs titutions  or replacements  would o therwise cons titute Exc luded Assets ). “Excluded Domestic Subs idiary ” means  (a) any Domestic Subs idia ry whose Equity Interes ts  are owned di rectly or in directly by a CFC and (b) any Do mestic Foreign Hol dco Subs idiary. 23  



 
 

 



 

  

 

“Excluded Foreig n Subs idiary ” means  a Foreign Subs idia ry which is  (a)  a CFC or (b ) a direct o r indi rect Foreign Subs idiary owned by a CFC or Domestic Fo reign Holdco Subs idiary. “ Excluded Swap Obl igation ” means , with respect to any Loan Par ty, any Specif ied Swap Obligati on if, and to the extent that, all  or a por tion of  the Guarantee of such Loan Party of, or  the grant by such Loan Part y of a security in teres t to secure, such Specified Swap Ob ligation (or any Guarantee the reof) is  or becomes  illegal under the Commodity Exchange Act or an y rule, reg ulation o r order o f the Commo dity Fu tures  Trad in g Commiss ion (or the appl ication or o fficial interpre tation of any thereof ) by vi rtue of such Loan Party ’s  failure for any reason to cons titute an ECP at t he time the Guarantee o f such Loan Par ty or t he grant of  such security interes t becomes  effective with respect to such Specified Swap Ob ligation. If a Speci fied Swap Obligat ion arises  under a mas ter agreement go verning m ore than one swap, such exclus ion shall apply only to the portio n of such Specif ied Swap Obligat ion that is  attr ibutable to swaps  for which such Guaran tee or security inte res t is  or becomes  illegal. “Excluded Taxes  ” means  any of the foll o wing Taxes  imposed on or wi th respect to a Recipient or required to be withheld or  deducted fro m a 

payment to a Recipient, (a) Taxes  imposed on or measured by net income (howeve r denominated) , franchise Taxes , and branch p rofi ts  Taxes , in each case, (i) imposed as  a result of such Recipient being organized un der the la ws  of, o r having its  pr incipal of fice or, in the case of any Lender, i ts  applicable lending of fice located in, the ju risdiction i mpos ing such Tax (o r any poli tical subdivis ion thereo f) o r (ii ) that are Othe r Connection Taxes , (b ) in the case of a Lende r, U.S. Federal withhol ding Taxes  imposed on amo unts  payable to or for the account o f such Lender wi th respect to an applicable inte res t in a Lo an, Letter of  Credit or Co mmitment  pursuant to a law in e ffect on the date on w hich (i ) such Lender acqui res  such interes t in the Loan, Letter o f Credit o r Commitmen t (othe r than pursuant to an ass ignment reques t by any Borrowe r under Secti on 2.19(b ) ) o r (ii ) such Lender changes  its  lending o ffice, except in each case to the extent that, pu rsuant to Section 2.17 , amounts  with respect to such Taxes  were payable either to such Lende r’s  ass ignor immediately  before such Lende r acquired the appl icable interes t in a Loan,  Letter of Credit or Commi tment or  to such Lender i mmediately bef ore it changed its  lendi ng office, (c ) Taxes  attrib utable to such Recipient’s  failu re to comply w ith Section 2. 17(f ) and (d ) 
any U.S. Federal with holding Taxes  imposed under FA TCA. “Extenuati ng Circumstance ” means  any period dur ing which the Ad minis trative Agent has  determined in its  sole discretion (a) that due t o unfo reseen and/or nonrecur ring ci rcumstances , it is  impractical and/or not feas ible to submit or receive a Bor rowing Reques t or I nteres t Election Reques t by email or fax o r thr ough E lectronic Sys tem, and (b) t o accept a Borrowing Reques t or Interes t Electi on Reques t telephonically. “FA TCA ” means  Sections  1471 through 1474 of the Code, as  of the date of this  Ag reement (or  any amended or successor vers ion that is  subs tantively comparable and not mate rially mo re onerous  to comp ly with ), any current  or fu ture regu lations  or o fficial in terpretatio ns  thereof, any ag reements  entered into pu rsuant to Section 147 1(b) (1) o f the Code and any fiscal or regulato ry legis lation, r ules  or practices  adopted pursuant to any  intergove rnmental agreement,  treaty o r convention among  Governmental Au thorit ies  and implementing such Sectio ns  of the Code. “FCCR Tes t Period ” means  any period (a) co mmencing on the las t day o f the most recently ended Tes t Perio d on or p rior to the date Aggregate Availab ility is  les s  than the gre ater of $16,500,0 00 and 10% o f the Agg regate Commitment at  any time and ( b) ending o n the day 



after Aggregate Availabi lity has  exceeded the greater of $ 16,500,000 and 10 % of  the Aggregate Comm itment f or thi rty (3 0) consecutive days . “Federal Funds  Effective Rate ” means , for  any day, the rate calculated by the NY FRB based on such day’s  federal funds  transactions  by depos itary ins ti tutions  (as  determined in such manner as  the 24  

 
 

 



 

  

 

NYFRB shall set forth on its  public webs ite f rom t ime to time ) and published on t he next succeeding Bus iness  Day by the NYFRB as  the effective federal funds  rate, prov ided that, if  the Federal F unds  Ef fective Rate as  so determined would be less  than zero, such rate shall be deemed to be zero fo r the pu rposes  of this  Agreement. “Federal Reserve Board ” means  the Board of G overnors  o f the Federal Reserve Sys tem o f the United S tates  of America. “Final Release Conditions  ” has  the meaning ass igned to such term in Sectio n 9.19(c ) . “Financial Of ficer ” means  the chief financial of ficer, pr incipal accountin g officer, t reasurer or con trolle r of the Compan y. “Firs t Lien Net Leve rage Ratio ” means , as  of any date of determinat ion, the rat io of (a) an amount equal to (i ) Consolidated Tota l Secured In debtedness , but excluding any secured indebtedness  to the extent the L iens  with respect thereto are subord inated to the Liens  securing the Secured Obl igations  or the Term Loan Obligat ions , as  of the las t day of the  most recent Tes t Peri od on or p rior to such date of deter mination m inus  (ii) the aggregate amount o f unres tr icted and unencumbered cash and Per mitted In ves tments  included in the consolidated balance sheet of the Company and its  Subs idia ries  as  of such date , which aggregate amount shall be determ ined 

without giving pro f orma ef fect to the pr oceeds  of Indebtedness  incurred on such date to (ii) Consolidated EBI TDA of the Compan y and its  Subs idiaries  fo r such Tes t Peri od. “Firs t Tier Foreign Subs idiary ” means  each Foreign Subs idiary wi th respect to which any one o r more o f the Company and i ts  Domestic Subs idiaries  directly ow ns  more than 50 % of such Fo reign Subs idia ry’s  is sued and outs tanding Equ ity In teres ts . “Fixed Charge Coverage Ratio ” means , for any per iod, the rat io of (a) Consolidated EB ITDA m inus  Capital Expendi tures  (other  than Capital Ex penditures  (i ) financed wi th Indebtedness  ( other than Revolving Loans), (i i) made to res tore, replace or rebuild assets  subject to casualty or condemnation events  to the extent made wi th the cash proceeds  of insurance or condemnat ion awards , (ii i) to t he extent made with the cash proceeds  of per mitted asset dispos itions  and/or (iv ) cons tituti ng capital assets  acquired in a Permitted Acqu is ition) to (b) Fixed Charges , all calculated fo r the Company and its  Su bs idiaries  on a consolidated bas is  in accordance with GAAP. “Fixed Char ges  ” means , for any period, w ithout dup lication, (a ) cash Consolidated Interes t Expense plus  (b ) to the extent pos it ive, expenses  for income taxes  paid in cash plus  (c) scheduled cash principal payments  made on Indeb tedness  
for bor rowed money p lus  (d) cash dividends  paid by t he Company, plus  (e) cash contr ibutions  to any P lan (to t he extent not accounted fo r in the calculatio n of Consolidated EBITDA ), all calculated fo r the Company and i ts  Subs idiaries  (except as  provided i n clause (d) ) o n a consolidated bas is  in accordance with GAAP; pr ovided that, for pu rposes  of determinin g satis faction of the Payment Conditio n, “Fixed Charges” shall also include, without d uplication (i) all Res tricted Payments  paid in cash by the Company and its  Su bs idiaries  on a consolidated bas is  during such period pu rsuant to Section  6.09(g ) and (ii ) cash payments  of earn-out ob ligations . “Flood  Laws ” has  the meaning ass igned to such term in Art icle VII I . “Forei gn Lender ” means  (a) if t he applicable Borrowe r is  a U.S. Person, a Lender, with respect to such Borrower, t hat is  not a U.S. Pe rson, and (b) if the appl icable Borrower is  not  a U.S. Person, a Lender, with  respect to such Borrower, that is  res ident or o rganized under the laws  of  a jurisdiction other than that  in which such Borrowe r is  res ident fo r tax purp oses . 25 



 
 

 



 

  

 

“Foreign Subs idia ry ” means  any Subs idiary which is  not a Domestic Subs idiary. “ Funding Account ” has  the meaning ass igned to such term in Section 4.01 (f ) . “GAAP ” means  generally accepted accounting p rinciples  in the United States  of America. “Gove rnmental Autho rity ” means  the govern ment of the United States  of A merica, any other nation or any political subdivis ion thereof, whethe r s tate or local, and any agency, autho rity, ins t rumentality , regulato ry body, cou rt, central bank o r other ent ity exercis ing executive, legis lative, judicial, taxing, regulator y or admi nis trative powers  o r functions  o f or pe rtaining to go vernment. “G rand Des ign ” means  Grand Des ign RV, LLC, an I ndiana limited liability co mpany. “Grand Des ign Revolving Exposures  ” means , with respect to any Lender at any time, and w ithout dup lication, the sum o f (a) the outs tanding pr incipal amount o f the Revolving Loans  made by such Lender to Grand Des ign at such time plus  (b) such Lende r’s  LC E xposure with respect to Letters  of C redit is sued for the account o f Grand Des ign at such time p lus  (c) such Lender ’s  Swingli ne Exposure wi th respect to Swing line Loans  made to G rand Des ign at such time plus  (d ) an amount equal to its  Applicable Percentage of the agg regate principal am ount of o uts tanding P rotective Advances  made 

to Grand Des ign at such time plus  (e) an am ount equal to i ts  Applicable Percentage of the aggregate princi pal amount o f outs tanding P rotective Advances  Overadvances  made to Grand Des ign at such time. “Grand Des ign Uti lization ” means , at any time, the excess , if any, of  (a) the agg regate Grand Des ign Revolving Exposures  of all Lenders  over (b) the G rand Des ign Borrowi ng Base. “Guarantee ” of or by any Pe rson (the “guaranto r ”) means  any obligat ion, contingent o r otherw ise, of the guaranto r guaranteeing o r having t he economic effect o f guaranteeing any Indebtedness  or other ob ligation o f any othe r Person (the “p rimary o bligor ” ) in any manne r, whether di rectly or indirectly, and  including any o bligation o f the guarant or, di rect or indi rect, (a) to purchase or pay (or advance or supply funds  fo r the purchase or payment  of) such I ndebtedness  or other obli gation or to purchase (or to advance or supply f unds  for t he purchase of) any security for the payment thereo f, (b ) to purchase or lease prope rty, securities  or services  for the purpose of assuring t he owner of such I ndebtedness  or other obli gation of the payment thereo f, (c) to maintain wo rking capital, eq uity capital o r any other financial s tatement conditi o n or liquid ity of t he prima ry obligo r so as  to enable the primar y obligo r to pay such Indebtedness  or 
other obligation  or ( d) as  an account party in respect of any letter o f credit o r letter of guarant y issued to support such Indebtedness  or obligat ion; pro vided , that the te rm Guarantee shall not include endorsements  fo r collection or  depos it in the or dinary cou rse of bus iness . “Hazardous  Materials  ” means  all explos ive or radioactive subs tances  or was tes  and all hazardous  or toxic subs tances , was tes  or other pollutants , including pet roleum o r petroleu m dis tillates , asbes tos  or asbes tos  containing materials , polychlorinated bip henyls , radon gas , infectious  o r medical was tes  and all other subs tances  or was tes  of any nature regulated pu rsuant to any Env ironmental  Law. “Hostile Acquis ition ” means  (a) the acquis ition o f the Equ ity In teres ts  of a Person thr ough a tender o ffer o r s imilar solici tation of  the owners  of such E quity I nteres ts  which has  not been approved (p rior to such acquis ition) by the b oard of d irectors  (o r any othe r applicable governi ng body) of such Person or  by s imilar actio n if such Person is  not a co rporation  and (b) any  such acquis ition as  to which such approval has  been withdrawn. “IBA ” has  the meaning ass igned to such term i n Section 1.06 . 26  



 
 

 



 

  

 

“Impacted Interes t Per iod ” has  the meaning ass igned to such term in the de finition  of “L IBO Rate ”. “Incremental Term Loan Amount ” means , at any time, an amount o f Indebtedness  such that, as  of the most recently comp leted Tes t Peri od ending p rior to  the date of the i ncurrence of such I ndebtedness , after giving p ro fo rma effect to such incurrence and such acquis ition in accordance with  Section 1.04 (b), t he Firs t Lien Net Leve rage Ratio calculated is  less  than or equal to 2.50 to 1.00.  “Indebtedness  ” of any Person means , without duplication, (a) all ob ligations  of such Person for bo rrowed m oney or wit h respect to depos its  or advances  of any kind, (b ) all obligat ions  of such Person evidenced by bonds , debentu res , notes  or s imilar ins t ruments , (c) al l obligations  o f such Person upon which i nteres t charges  are cus tomarily paid, (d) al l obligations  o f such Person under condi tional sale or othe r title retention agreements  relat ing to p roperty acqui red by such Person, (e ) all obligat ions  of such Person in respect of the defer red purchase price of p roperty or services  (excluding cu rrent accounts  payable incur red in the o rdinary cou rse of bus iness), (f) al l Indebtedness  of othe rs  secured by (or f or which the ho lder of  such I ndebtedness  has  an exis ting right, contingent or o therwise, to be secured by) any Lien on p roperty 

owned or acquired by such Person, whet her or no t the Indebtedness  secured thereby has  been assumed, (g) all Guarantees  by such Person of Indebtedness  of others , ( h) all Capital Lease Obligations  of such Person, ( i) all ob ligations , contingent or othe rwise, of such Person as  an account party in respect of letters  of c redit and letters  o f guaranty, (j) all obligations , contin gent or ot herwise, of such Person in respect of bankers ’ acceptances  and (k) obli gations  of such Person unde r Sale and Leaseback Transactions  (ot her than such obligati ons  cons tituting operat ing lease obligations). The Indebtedness  of any Pe rson shall include the Indebtedness  of any other en tity ( including any par tnership in which such Pe rson is  a general partner ) to the extent such Pe rson is  liable therefo r as  a result of such Person’s  ownership interes t in o r other relationship with such entity , except to the extent the te rms  of such Indebtedness  provide t hat such Person is  not liable the refor. No twiths tanding the foregoin g, the term “ Indebtedness” shall not include (i) purchase price adjus tments , earnouts , holdbacks  or de ferred paymen ts  of a s imilar natu re (includ ing defer red compensation rep resenting cons ideration o r other cont ingent obligat ions  incur red in connection with an acquis iti on), except in each case to the extent that such amount payable is , 
or becomes , reasonably determinable and conti ngencies  have been resolved or such amount would ot herwise be required t o be reflected on a balance sheet prepared i n accordance with GAAP; (ii) cu rrent accounts  payable incur red in the o rdinary cou rse of bus iness ; (iii) o bligations  in respect of non-competes  and s imila r agreements ; (iv ) Swap Obl igations ; (v ) Banking Ser vices  Obligations ; (vi ) licenses  and operating leases ; or (vii ) Perm itted Call Sp read Swap Agreements , and any obl igations  thereunde r. “Indemni fied Taxes  ” means  (a) Taxes , other than E xcluded Taxes , imposed on o r with respect to any pay ment made by or on account o f any obligat ion of any Loan Pa rty under any Loan Document and  (b) to the extent not o therwise described in clause (a) , Othe r Taxes . “Indemni tee ” has  the meaning ass igned to such term in Section 9.03 (b) . “ Ineligible Ins titution ” has  the meaning ass igned to such term in Section 9. 04(b) . “Info rmation ” has  the meaning ass igned to such term in Section 9.12  . “Interc reditor Ag reement ” means  (a) in respect of the Te rm L oan Facility, the ABL/ Term Loan Inte rcreditor  Agreement ( b) in respect of any other Indebte dness  intended to be secured by some or all o f the Collateral on  a pari passu bas is  with the Obligations , an intercredit or agreement reasonably acceptable to the 



Adminis trative Agent, t he terms  of which a re cons is tent with market terms  governin g security arrange ments  for the sharin g of Liens  on a pari passu bas is  at the time such intercredito r agreement is  prop osed to be es tablished in light of the type of Indebtedness  to be secured by such Liens , as  reasonably 27 

 
 

 



 

  

 

determined by the Adm inis trative Agent and the Borrowe r Representative and (c) in respect of any other Indebtedness  intended to be secured by some or all o f the Collateral on a junior  prio rity bas is  with the Obli gations , an intercredi tor agreement  reasonably acceptable to the Adminis t rative Agent the ter ms  of which are cons is tent with market ter ms  governing security a rrangements  fo r the sharing o f Liens  on a jun ior bas is  at the time such interc reditor ag reement is  proposed to be es tablished in lig ht of the type of I ndebtedness  to be secured by such Liens , as  reasonably determined by the Admin is trative Agen t and the Borrower Representative. “I nteres t Election  Reques t ” means  a reques t by the Borrower Representative to convert or continue a Revolvi ng Borrow ing in accordance with Section 2.08 . “I nteres t Payment Date ” means  (a) w ith respect to any ABR Loan (other than a Swingline Loan), t he firs t Bus iness  Day of January, April, July and Oct ober and the Maturi ty Date and (b ) with respect to any Eurodo llar Loan, the las t day of the Interes t Per iod applicable to t he Borrowing of which such L oan is  a pa rt and, in the case of a Eu rodolla r Borrow ing with an Interes t Peri od of m ore than th ree months ’ du ration, each day prior to the las t day o f such Interes t Per iod that occurs  at inte rvals  of th ree months ’ 

duration afte r the fi rs t day of such Inte res t Period and the Matu rity Date of the Facility un der which such Eu rodolla r Loan was  made. “Inte res t Period ” means  with respect to any Eurod ollar Bor rowing, t he period com mencing on the date of  such Borrowing and end ing on the nume rically cor responding day in the calendar month that is  one, two, three o r s ix months  thereaf ter, as  the Borrower Rep resentative may elect; provided , that (i ) if a ny Interes t Per iod would end o n a day other than a Bus iness  Day, such Interes t Period shall be extended to the next succeeding Bus iness  Day unless  such next succeeding Bus iness  Day would fall in the next calendar mont h, in which case such Interes t Period s hall end on the next preceding Bus iness  Day and (ii) any  Interes t Pe riod that com mences  on the las t Bus iness  Day of a calenda r month (or on a day for which there is  no numer ically correspondin g day in the las t calendar mon th of such In teres t Period ) shall end on the las t Bus iness  Day of the las t calendar month o f such Interes t Peri od. Fo r purposes  hereof, the date o f a Borrow ing initial ly shall be the date on which such Borr owing is  made and thereaf ter shall be the ef fective date of the most recent convers ion or cont inuatio n of such Borrowing. “ Interpolated Rate ” means , at any time, for any Interes t Per iod, the rate pe r 
annum (rounded to the same number o f decimal places  as  the LIBO Screen Rate) dete rmined by t he Adminis trati ve Agent (which dete rmination sha ll be conclus ive and bi nding absent manifes t er ror ) to be equal to the rate that results  f rom inte rpolating on a linear bas is  between: (a) the LIBO Screen Rate fo r the longes t per iod ( for which t he LIBO Sc reen Rate is  available) that is  shorter than the Impacted I nteres t Perio d and (b)  the L IBO Screen Rate for the shortes t period (for w hich the L IBO Screen Rate is  available) that exceeds  the Impacted I nteres t Perio d, in each case, at such time. Notwiths tanding the fo regoing, if any Interpo lated Rate shall be less  than zero, such rate shall be deemed to be zero for pu rposes  of this  Agreement. “In ventory ” has  the meaning ass igned to such term i n the Securit y Agreement. “I nves tment ” means , with respect to a specified Person, (a) any di rect or indi rect acquis ition of  or inves tment b y such Person in any Equity Interes ts , evidences  of Indebtedness  or other securities  ( including any op tion, war rant or ot her rig ht to acquire any o f the fo regoing ) of, o r any capital contr ibution o r loans  or advances  (other than advances  made in the ordinar y course of bus iness  that would be recor ded as  accounts  receivable on the balance sheet of the specified Person prepared in accordance with 



GAAP) to, Guaran tees  of any Indebtedness  or other o bligations  of, or any othe r inves tment in, any o ther Person t hat are held or made by the specified Person and (b) t he purchase or acquis ition ( in one transaction o r a series  of related transactions) o f all or subs tantiall y all the pro perty and assets  or bus iness  of another Person or  assets  cons tituting a bus iness  unit, line of bus iness , divis ion or product line of such 28  

 
 

 



 

  

 

other Person. The amount, as  of any date o f determi nation, of (i) any Inves tment in t he for m of a loan o r an advance shall be  the principal amou nt thereo f outs tanding on such date (exclud ing any por tion thereo f representing pai d-in -kind inte res t or pri ncipal accretion), w ithout any adjus tmen t for w rite- downs  or wri te-of fs  (including as  a result o f fo rgiveness  of any portio n thereof ) with respect to such loan or advance after the date the reof, (ii) any Inves tment in the form of a Guarantee shall be determ ined in accordance with the de finition  of the te rm “Guarantee”, (ii i) any I nves tment in the f orm o f a transfer o f Equity Interes ts  or other non-cash proper ty by the inves tor to the inves tee, including any such t ransfer in the form of a  capital cont ribution, shall be t he fair value (as  determined reasonably and in good faith by the Company in accordance wit h GAAP) o f such Equi ty Inte res ts  or other pro perty as  of the t ime of the t ransfer, m inus  any payments  actually received in cash, or othe r prope rty that has  been converted int o cash or is  readily mar ketable for cash, by such specified Person representing a re tu rn of capital of, or  dividends  or o ther dis tri butions  in respect of, such I nves tment, but with out any adjus tment for in creases  or decreases  in value of, or write-ups , wri te-downs  or w rite-o ffs  with respect to, such 

Inves tment after the date o f such transfer, (iv) any Inves tment (o ther than any Inves tment refe rred to i n clause (i) , ( ii) o r (ii i) above) b y the specified Person in the for m of a pu rchase or other acquis ition for val ue of any Equity Interes ts , evidences  of Indebtedness , other securities  or ass ets  of any other Pe rson shall be the original cos t o f such Inves tment (incl uding any I ndebtedness  assumed in connection therewith), plus  the cos t of al l additions , as  of such date, thereto, and minus  the amount, as  of such date, o f any port ion of such Inves tment repaid to the i nves tor in cash as  a repayment of p rincipal or a return o f capital, and of any paymen ts  or other am ounts  actually received by such inves tor representing dividends , returns , interes t, p rofits , dis t ributions , income o r s imilar a mount, in respect of such Inves tment, as  the case may be, but without any ot her adjus tment for inc reases  or decreases  in value of, or write-ups , wr ite-downs  or w rite-o ffs  with respect to, such Inves tment after the date of such Inves tment, and (v) any Inves tment (o ther than any Inves tment refe rred to in  clause (i) , ( ii), (iii) or ( iv) above) b y the specified Person in an y other Pe rson resulting from t he issuance by such other Person of its  E quity I nteres t s  to the specified Person shall be the fair val ue (as  determined reasonably and in good fait h by a 
Financial Office r of the Company ) of such Equity Interes ts  at the time of  the issuance thereof. For  purposes  of Section 6 .04 , if an Inves tment invo lves  the acquis ition of mo re than one Person, the amount of  such Inves tment shall be allocated among the acqui red Persons  in accordance with GAAP ; provi ded that pending t he final deter mination o f the amounts  to be so allocated in accor dance with GAAP, such allocation shall be as  reasonably determined by a Financial O fficer o f the Company. “IRS ” means  the United States  Inter nal Revenue Service. “Issuing Bank ” means , individually and col lectively, each of JPMCB, in its  capacity as  the issuer of Letters  of Credit hereunder, and any o ther Lende r f rom time t o time des ignated by the Bo rrower Representative as  an Issuing Bank, with the consent of such Lender and the Adm inis trative Agent, and their respe ctive successors  in such capacity as  provided in Section 2.06( i) . Any Issuing Bank may, in its  discretion, ar range fo r one or m ore Let ters  of Credit to be issued by its  Affil iates , in which case the term “Issuing Bank” shall include any such Affiliate wi th respect to Let ters  of Credit is sued by such Affiliate ( it being agreed that such Issuing Bank shall, or shall cause such Affilia te to, comply wi th the requi rements  of Sectio n 2.06 with respect to such Letters  of 



Credit). At any ti me there is  more than one Iss uing Bank, all s ingular references  to the Issuing Bank shall mean any Issuing Bank, either Issuing Bank, each Issuing Bank, the Issuing Bank that has  issued the applicable Letter of Credit,  or both (or al l) Issuing Banks , as  the context may requi re. “Issuing Bank Sublim its  ” means , as  of the Effecti ve Date, (i) in the case of JPMCB, $5,000,000 and (ii ) in the case of any othe r Issuing Bank, such amount as  shall be des ignated to the Adminis trati ve Agent and the Borr ower Representative in wri ting by such Issuing Bank; pro vided that, any Issuing Bank shall be perm itted at any time, with the consent of the Bor rower Representative and the Adm inis trative 29  

 
 

 



 

  

 

Agent, to increase or reduce its  Issuing Bank Subl imit in its  discretion (i t being unders tood an d agreed that any such increase may be limited to the issuance of a particular Letter o f Credit ). “Joinder Agreement ” means  a Joinder Agreement in subs tantially the form of Exhibit E . “JPMCB ” means  JPMorgan Chase Bank, N.A., a national banking association, in its  individual capacity, and its  successors . “LC Collateral Account ” has  the meaning ass igned to such term in Section 2.06 (j) . “ LC Disbursement ” means  a payment made by an Issuing Bank pursuant to a Letter o f Credit. “ LC Exposure ” means , at an y time, the sum of the Com mercial LC Exposure and the Standby LC Exposure at such time. The LC Exposure o f any Lender at an y time shall be its  Applicable Pe rcentage of the to tal LC E xposure at such time. “Lead A rranger ” means  JPMorgan Chase Bank, N.A. in its  capacity as  the sole lead arranger and bookr unner fo r the credi t facility evi denced by this  Agreement. “ Lease Deficiency Obligation ” means  after de fault, repossess ion and dispos ition of the Equipment wh ich is  the subject of or wh ich secures  a Lease Financing, the amount, i f any, by which ( i) any and all o bligations  of the Loan Pa rties  or the ir Subs idiaries  to a Lessor, aris ing, evidenced or acqui red (includ ing all renewals , extens ions  and 

modifications  thereo f and subs titutions  there for ) in connection wit h a specific Lease Financing, exceeds  (ii) the Net Proceeds  realized by the Lessor upon the dispos ition o f the Eq uipment which is  the subject of or which secures  the specific Lease Financing. “ Lease Financing ” means  (i) a lease of specific E quipment as  defined i n Article 2 -A of the UCC, and ( ii) a secured financi ng transaction secured by specific E quipment, whethe r that t rans action is  called a lease or a loan, entered into by any Loan Part y or its  Su bs idiaries  with any Lender or any o f its  Af filiates  (in t his  context, the “Lessor ”). “ Lender Paren t ” means , with respect to any Lender, any Person as  to which such Lender is , di rectly or indirectly, a subs idiary . “Lenders  ” means  the Persons  lis ted on the Commi tment Schedule and any other Pe rson that shall have become a Lender he reunder pu rsuant to Section 2.09 or Ass ignment and Assumption o r other docu mentation contemp lated hereby, othe r than any such Person that ceases  to be a party hereto pu rsuant to an Ass ignment and Assumption or other documentat ion contemplated he reby. Unless  the context otherwise requi res , the term “ Lenders” includes  the Swingline Lender and each Issuing Bank. “L essor ” has  the meaning ass igned to such term in the definition o f “Lease Financing”. “Let ter of 
Credit ” means  any letter of cred it is sued pursuant to this  Agreement. “ Letter o f Credit Ag reement ” has  the meaning ass igned to it in Secti on 2.06(b ). “L IBO Rate ” means , with respect to any Eur odollar Bo rrowing for any app licable Interes t Pe riod or for any ABR Bor rowing, the London i nterbank o ffered rate as  adminis tered by ICE Benchma rk Adminis t ration (o r any othe r Person that takes  over the ad minis tration of such rate fo r Dolla rs ) for a pe riod equal in length to such Inte res t Period as  displayed on pages  LIBOR01 o r L IBOR02 of the Reuters  screen that displays  such rate (or, in the event such rate do es  not appear on a Reuters  page or screen, on any successor or subs titute page on such screen that displays  such rate, or on the appropriate page o f such other inf ormatio n service tha t publishes  such rate fro m time to t ime as  shall be selected by the 30 



 
 

 



 

  

 

Adminis trative Agent in  its  reasonable discretion, in each case (the “LIBO Sc reen Rate ”) at approxi mately 11:00 a.m., London time, two (2) Bus iness  Days  prior to the com mencement of such Inte res t Period; p rovided that,  (x) if the LIBO Screen Rate shall be less  than zero, such rate shall be deemed to be zero fo r the pur poses  of this  Agreement and (y ) if the L IBO Screen Rate shall not be available at such time fo r a period equal in length to such Interes t Perio d (an “Impacted Interes t Per iod ”), then t he LIBO Rate shall be the In terpolated Rate at such time, subject to Sectio n 2.14 in the event that the Admin i s trative Agent shall conclude that it shall not be poss ible to determine such Inte rpolated Rate (which conclus ion shall be conclus ive and bin ding absent manifes t er ror) ; provi ded furt her , that, i f any In terpolated Rate shall be less  than zero, such rate shall be deemed to be zero fo r purposes  of this  Agreemen t. Notwiths tanding the above, to the extent that  “LIBO Rate ” or “Adjus ted LIBO Rate ” is  used in connection with an ABR Borrowi ng, such rate shall be determined as  modi fied by the de finition  of Alte rnate Base Rate. “LIBO Screen Rate ” has  the meaning ass igned to such term in the definit ion of “ LIBO Rate”. “Lien ” means , with respect to any asset, (a) any mortgage, deed of trus t, lien, p ledge, 

hypothecation, encumbrance, charge o r security interes t in, on or o f such asset, (b) the interes t of a vendo r or a lessor unde r any conditional sale agreement, capita l lease or title retent ion agreement (or any financing lease having subs tantially the same economic effect as  any of t he foregoi ng) relat ing to such asset and (c) in the case of securities , any purchase option, call o r s imilar right o f a thi rd party wi th respect to such securitie s . “Loan Borrow ing Option ” has  the meaning ass igned to such term  in the DDA Access  Product Agreement. “ Loan Documents  ” means , collectively, this  Ag reement, the Collateral Documents , the Loan Guaranty, the Interc reditor Ag reements , any prom issory notes  executed and delivered pursuant to Section 2.10 (e) , any Letter of C redit applications  and any ag reements  between the Borrower Representative and the Issuing Bank regarding the Issuing Bank’s  Issuing Bank Sublimi t or the respective rights  and obligati ons  between any Borrower and t he Issuing Bank in connection with the issuance of Letters  of Cred it, and any and all ot her ins tru ments  and documents  executed and delivered in connection w ith any of the forego ing. “Loan Gua rantor ” means  each Loan Pa rty. “Loan G uarant y ” means  Article X of this  Agreement.  “Loan Pa rties  ” means , collectively, the Borrowe rs , the 
Company’s  Material Domestic Subs idiaries  and any other  Person who becomes  a party to  this  Agreement pu rsuant to a Joinder Agreemen t and their successors  and ass igns , and the term “Loan Party” shall mean any one o f them o r all of t hem individ ually, as  the context may requ ire. “Loans  ” means  the loans  and advances  made by the Lenders  pursuant to this  Agreement, includ ing Swing line Loans , Overadvances  and Pr otective Advances . “Margin Stock ” means  margin s tock wit hin the meaning o f Regulations  T, U and  X, as  applicable. “Material Adverse Ef fect ” means  a material adverse effect on (a ) the b us iness , assets , operations , or financial condition o f the Company and the Subs idiaries  taken as  a whole, (b) the ability o f the Loan Parties , taken as  a whole, to per form any o f thei r respective payment obligat ions  under this  Ag reement, 31  



 
 

 



 

  

 

(c) the validit y or enfo rceability o f this  Agreement o r any and all ot her Loan Docu ments , or (d ) the mater ial righ ts  or remedies  of t he Adminis trat ive Agent or the Lenders  under the Loan Documents . “Material Domestic S ubs idiary ” means  each Domestic Subs idiary (other than an Excluded Domestic Su bs idiary) t hat cons titutes  a Material Subs idiary. “Material Foreign Subs idiary ” means  each Foreig n Subs idiary that cons titutes  a Material Subs idiary.  “Material Indebtedness  ” means  any Indebtedness  (other than the Loans  and Letters  of C redit), o r obligat ions  in respect of one o r more Swap Agreements , of an y one or more o f the Company and i ts  Subs idiaries  in an aggregate p rincipal amount exceeding $15,000,000. For pu rposes  of determini ng Material Indebted ness , the “principal amount” of the obligations  o f the Company or an y Subs idiary in respect of any Swap Ag reement at any ti me shall be the maximum agg regate amount (giving e ffect to any nett ing agreements ) that the Company or such Subs id iary would be required to  pay if such Swap Ag reement were term inated at such time. “Material Real Prope rty ” means  real prope rty located in t he United States  with a book  value (as  reflected in the financial s tate ments  delivered pursua nt to Section 5.01(a ) or 5.01 (b) (or, p rior to the deliver y of any such financial 

s tatements , the financial s tatements  referred t o in Section 3. 04 ))  of mo re than $7,500,0 00 that is  owned by the Company or any Domestic Su bs idiary that is  a L oan Party. “Material Subs idiary ” means  each Subs idiary (i) wh ich, as  of the most recent f iscal quarter of  the Company dur ing the Tes t Pe riod, cont ributed g reater than fi ve percent (5 %) o f the Company’s  Consolidated EBITDA for such peri od or (ii) wh ich contribu ted greater than five percent (5%)  of Consolidated Total Assets  a s  of such date; provided that, if at any  time the aggregate am ount of Consolidated EBI TDA or Consolidated Total Assets  attributable to all Subs idiaries  that are not  Material Subs idiar ies  exceeds  twenty percent (20%) of Consolidated EBITDA for any such perio d or twenty  pe rcent (20 %) o f Consolidated To tal Assets  as  of the end of any such fiscal quarter, the Company (or, i n the event the Company has  fa iled to  do so within ten days , the Adm inis trative Agent ) shall des ignate sufficient Subs idiaries  as  “Material Subs idiaries ” to eliminate such excess , and such des ignated Subs idiaries  shall for all pur poses  of this  Agreement cons titute Material Subs idiaries . “Maturity Date ” means  the earlies t to occur of (i ) October 2 2, 2024, ( ii) the date on which the Commitmen ts  are reduced to zero o r otherwise term inated pursuant to t he terms  
hereof, (ii i) the date that is  ninety-one ( 91) days  prio r to the maturity date of the Term Loan Facility , if any Term Loans  are outs tanding on such date, ( iv) the date that is  ninety-one (91) days  pri or to the ear lies t maturit y date of any outs tandin g Incremental  Equivalen t Debt (as  defined in the Ter m Loan Ag reement as  of the date hereo f), i f any Incre mental Equ ivalent Debt is  outs tanding on such date and ( v) the date that is  ninety-one ( 91) days  prio r to the ear lies t maturity  date of any outs tandin g Permi tted Convertib le Notes , if any Per mitted Conver tible Notes  are outs tanding on s uch date; p rovided further  that,  in each case, if such date is  not a Bus iness  Day, the Maturity Date shall be the immediately preceding Bus iness  Day. “Maximum Rate ” has  the meaning ass igned to such term in Section 9.17 .  “MNPI ” means  material in format ion concerning the Company and the Subs idia ries  and their securities  that has  not been disseminated in a manner making it availab le to inves tors  generally, w ithin the meanin g of Regulation FD under t he Securities  Act and the Secu rities  Exchange Act o f 1934. “Moody’s  ” means  Moody’s  Inves tors  Se rvice, Inc. 32  



 
 

 



 

  

 

“Monthly Reporting Per iod ” means  any period o f time com mencing on any day that t he Aggregate Revolving Exposure (o ther than the agg regate LC E xposure) has  exceeded $50,000,000 f or mo re than five (5) consecutive days  and continuing  until such subsequent day, if any, on w hich the Aggregate Revolvin g Exposure (other than the aggregate LC Exposure) has  not exceeded $0 for mo re than s ixty (6 0) consecutive days . “Mortgage ” means  each mortgage, deed of t rus t or othe r agreement which conveys  or evi dences  a Lien in favor  of the Adm inis trative Agent, for the benefit o f the Adminis t rative Agent and the Secured Part ies , on real proper ty of a Loan Part y, including any a mendment, res tatement, m odificatio n or supplement t hereto; p rovided that no Mo rtgage shall contain any defaul ts  other than by reference to the defau lts  set forth in this  Agreement; and furthe r provi ded, in the event the Mort gage s hall be recorded in a ju risdiction which char ges  mortgage record ing taxes , intangible taxes  or docu mentary taxes  or ot her s imilar taxes  and/or charges , such Mortgage shall only secure such an amount not to exceed the fai r market value (as  reasonably determined by Bo rrower  Representative and as  reasonably acceptable to the Adminis trative Agent ) of the Material Real P roperty  secured by such Mortgage. 

“Mortgage Ins truments  ” means  with respect to any Material Real P roperty for which a Mor tgage is  being recorded, (a) such title rep orts  and AL TA tit le insurance policies  (or u nconditional com mitment to issue such policy or policies ) reasonably acceptable to Adm inis trative Agent, in an amount not  to exceed 110% o f the fai r market value (as  reasonably acceptable to the Adminis trative Agen t) of such Material Real P roperty (with endo rsements  reasonably reques ted by Adminis trat ive Agent and as  are available in the applicable ju risdiction) and  with all p remiums ful ly paid, ( b) either (i) an A LT A survey rea sonably acceptable to Adminis trative Agent o r (ii ) previo us ly obtained AL TA survey and af fidavits  of “no -change” with respect to each such survey, such survey and affidavi t to be in form and subs tance reasonably acceptable to the Admin is trative Agent and to be suf ficient to issue title insurance policies  to the Adminis t rative Agent pr oviding all reasonably required su rvey coverage and survey endorsements  and zoning endo rsements , (c) acquis ition o f F EMA s tandard life- of-l oan flood hazard determinati ons  for such Material Real Pro perty, and i f any build ing located on such Material Real Prope rty is  deter mined to be in a special hazard area, delivery o f (i ) a notice with respect to such flood insurance and 
(ii) evidence of flood i nsurance, (d) a local counsel opin ion as  to the enfo rceability of each Mort gage in the s tate in which the Material Real P roperty described i n such Mortgage is  located and other matte rs  cus tomarily covered i n real es tate enforceabilit y opinions  in form and subs tance reasonably acceptable to Adminis t rative Agent, except with respect to the Material Real Proper ty located in O regon, writ ten confir mation f rom local counsel that is  in for m and subs tance reasonably acceptable to Adminis trative Agent that such Mor tgage Ins trument  satis fies  the bas ic requirements  for amend ing a deed of t rus t under Oregon law and is  suitable fo r recor ding, (e ) mort gage tax affidavi ts  and declarations  and other s imila r info rmation an d related certi fications  that are required in t he jurisdiction in which a Mortgage is  being filed in o rder to pe rmit such fi ling and such affi davits  and certificates  as  are required to issue the title insurance policies , prov ided, appraisals  shall not be requi red to be delivered i n connection with any Mo rtgage (in each case, other than such documentation  already in the possess ion of any Loan Party) an d (f ) environ mental assessments  and reports  and zoning reports  in f orm and subs tance reasonably acceptable to the Adminis trative Agent. “Mult iemployer Plan ” means  a multiemplo yer plan as  



defined in Section 4 001(a) (3) o f ERI SA. “Net Order ly Li quidation Value ” means , with respect to Invento ry of any Person, the orde rly liqui dation value thereo f as  determined in a manner reasonably acceptable to the Admi nis trative Agent by an app raiser acceptable to the Adminis t rative Agent, net o f all cos ts  of liquidat ion thereo f. “Newmar” means  Newmar Corpo ration, an I ndiana corporat ion. 33  

 
 

 



 

  

 

“Newmar Revolving Exposu res” means , with respect to any Lender at any ti me, and without duplication, t he sum of (a ) the outs tanding p rincipal amoun t of the Revolvi ng Loans  made by such Lende r to Newmar at such ti me plus  (b) such Lender’s  LC Exposure with respect to Lette rs  of Credit is sued fo r the account of Newma r at such time plus  (c) such Lender’s  Swin gline Ex posure with respect to Swingline Loans  made to Newmar at such time pl us  (d) an amoun t equal to its  Applicable Percentage of the agg regate principal am ount of o uts tanding P rotective Advances  made to Newmar at such time plus  (e) a n amount equal to its  Applicable Percentage of the agg regate principal am ount of o uts tanding Overadvances  made to Newmar at such ti me. “Newmar Utilizatio n” means , at any time, the excess , if any, of (a ) the aggregate Newmar Revolv ing Ex posures  of all Lende rs  over (b ) the Newmar Bor rowing Base. “Non-Consenting Len der ” has  the meaning ass igned to such term in Secti on 9.02(e ) . “NYFRB ” means  the Federal Reserve Bank of New York. “NYFRB Rate ” means , for any day, the g reater of (a) the Federal Funds  Effective Rate in ef fect on such day and (b ) the Overnig ht Bank Funding Rate in e ffect on such day (or fo r any day that is  not a Bus iness  Day, for the i mmediately preceding Bus iness  Day); 

provided that i f none of such rates  are publ ished for any day t hat is  a Bus iness  Day, the term “NYFRB Rate ” means  the rate for a federal fun ds  transaction quoted at 11:00 a. m., New York City time, on such day received by the Ad minis trative Agen t fro m a Federal funds  broker o f recognized s tanding selected by it ; provided , furt her , that i f any of the aforesaid rates  shall be less  than zero, such rate shall be deemed to be zero fo r purposes  of this  Agreemen t. “Obligated Par ty ” has  the meaning ass igned to such term in Sectio n 10.02 . “Obligat ions  ” means  all unpaid principal of and accrued and unpaid interes t  on the Loans , all LC Exposure, all accrued and un paid fees  and all expenses , reimbursements , indemnities  and othe r obligatio ns  and indebtedness  (including inte res t and fees  accruing during the pendency of any bank ruptcy, insolvency, receivership or othe r s imilar p roceeding, regard less  of whether allowed or al lowable in such proceeding) , obligations  and liab ilities  of any o f the L oan Parties  to any o f the Lende rs , the Adminis trat ive Agent any Issuing Bank or any i ndemnif ied party, ind ividually o r collectively, exis tin g on the E ffective Date o r aris ing therea fter, di rect or ind irect, join t or several, absolute or c ontingent, matu red or unmat ured, liqu idated or unl iquidated, s ecured or unsecured, a ris ing by 
contract, operation o f law or o therwise, aris ing or  incurred under this  Ag reement or any o f the other Loan Documents  or  in re spect of any o f the Loans  made o r reimbu rsement or ot her obligat ions  incurred o r any of the Letters  o f C redit o r other ins t ruments  at any time evidencing  any thereof. “O FAC ” means  the Office of Foreign Assets  Control o f the U.S. Depart ment of Treasury. “Othe r Connection Taxes  ” means , with respect to any Recipient, Taxes  imposed as  a result of a present or fo rmer connecti on between such Recipient and the jurisdiction impos ing such Tax (other than con nections  aris ing f rom such Rec ipient having executed, delivered, become a party to, perf ormed its  obl igations  under, received payments  under, received o r perfected a security i nteres t under, engaged in any other t ransaction pursuant to o r enforced any Loan Document, o r sold or ass igned an interes t in any Loan, Let ter of C redit or Loan Document ). “Other Taxes  ” means  all present or futu re s tamp, court o r documentary,  intangible, recording, filing o r s imilar Taxes  that arise fr om any payment made un der, f rom the execution, delivery, per for mance, enforcement o r regis trati on of, from the receipt or pe rfection o f a security inte res t und er, or 34  



 
 

 



 

  

 

otherwise with respect to, any L oan Document, except any such Taxes  that are Other  Connection Taxes  imposed with respect to an ass ignment (other than an ass ignment made pu rsuant to Section 2.19 ). “Overadvance ” has  the meaning ass igned to such term in Section 2.05 (b) . “Over night Bank Fund ing Rate ” means , for any day, the rate comprised of both overn ight federal  funds  and overn ight eurodo llar bo rrowings  by U. S.-managed banki ng off ices  of depos itory ins tit utions  (as  such composite rate shall be determined b y the NYFRB as  set forth on i ts  public webs ite from  time to t ime) and pub lished on the next succeeding Bus iness  Day by the NYFRB as  an overnight bank funding  rate. “Part icipant ” has  the meaning set fort h in Section 9 .04 . “Part icipant Regis ter ” has  the meaning set forth in Section 9. 04(c) . “ Patriot Act ” means  the USA PATR IOT Act (Tit le II I of Pub. L. 1 07-56 (s igned into law Octobe r 26, 2001 )). “Payment Con dition ” means , with respect to any proposed des ignated action on any date, a condit ion that is  satis fied if (a) afte r giving e ffect to such pro posed des ignated action as  if it occurred o n the fi rs t day of the applicable Pro F orma Pe riod, the p ro fo rma Aggregate Availabi lity shall be gre ater than the greater o f $33,000,00 0 and 20% o f the Agg regate Commitment at al l times  duri ng such 

Pro Fo rma Peri od or (b) both  (i) a fter giv ing effect to such proposed des ignated action as  if it occur red on the firs t day of such P ro Fo rma Per iod, the pr o for ma Aggregate Availabil ity shall be greater than the greater o f $24,750, 000 and 15% of the Agg regate Commitment  at all times  dur ing such Pro Forma Pe riod and (ii) t he Fixed Charge Coverage Ratio, compu ted on a pro forma bas is  fo r the period o f fou r consecutive fis cal quarters  ending on the most recent fiscal quarter o f the Company fo r which f inancial s tatements  have been delivered pursuant to Section 5.01 , shall be g reater than 1.10 t o 1.00. “PBGC  ” means  the Pens ion Benefit Guaranty Corpo ration re ferred to  and defined in ERISA and  any successor entity perfor ming s imilar functions . “Per mitted Acquis iti on ” means  any Acquis ition by any Loan Party or Subs idia ry in a t ransaction that satis fies  each of the followi ng requi rements : (a) such Acquis ition is  not a Hos tile Acquis ition; (b) such Person o r divis ion o r line of bus iness  is  engaged in the same or a s imilar line of bus iness  as  the Company or any of i ts  Subs idiaries  or any bus iness  activities  reasonably related or anci llary the reto; (c)  no Default exis ts  at the ti me  of such Acquis ition o r would result therefrom;  (d) if such Acquis ition cons titu tes  a Material Acquis ition, the Adminis t rative Agent shall 
have received a description of the mate rial terms  o f such Acquis ition and the audited financial s tatements  (or, if unavailable, management-prepa red financial s tatements ) o f such Person or d ivis ion or l ine of bus iness  of such Person fo r its  two most recently ended fiscal years  and for any  fiscal quarters  ended with in the fiscal year to -date fo r which such financial s tatements  are available; (e) if such Acquis ition  involves  a merger, a malgamation o r a consolidation invo lving the Company o r any othe r Loan Pa rty, the Company o r a Loan Party, as  applicable, shall be the surviv ing entity i n compliance with Section 6 .03 (subjec t to any grace perio ds  specified in Section 5.14 ); and 35  



 
 

 



 

  

 

(f) the Com pany shall have delivered to the Ad minis trative Agen t final executed mate rial documentatio n relating to such Acquis ition pro mptly af ter reques t there for by t he Adminis trati ve Agent. “Perm itted Call Sp read Swap Agreements  ” means  (a) any Swap Agreement ( including, bu t not li mited to, any bon d hedge transaction or capped call t ransaction) pu rsuant to which the Company acqui res  an option requi ring the coun terparty thereto to del iver to the Company  shares  of common s tock of the Company (o r other s ecurit ies  or proper ty fol lowing a merge r event or o ther change of t he common s tock of the Company), the cash value thereof o r a combinati on thereof fro m time to time upon exercise of such opt ion entered int o by the Company in con nection with the issuance of Pe rmitted Conver tible Notes  (such transaction, a “Bond Hedge T ransaction ”) and (b ) any Swap Ag reement pursuant to wh ich the Company issues  to the counterparty thereto war rants  to acquire comm on s tock of the Company (or ot her securities  or p roperty followin g a merger event o r other change o f the commo n s tock of the Company ) (whether  such warrant is  settled in shares , cash or a  combination the reof) ente red into by the Company in  connection with the issuance of Perm itted Converti ble Notes  (such transaction, a “Warrant 

Transaction ”); p rovided that (i) the terms , conditions  and covenants  of each such Swap Ag reement shall be acceptable to the Adminis trat ive Agent in its  Pe rmitted Discreti on), ( ii) the p urchase price for such Bond Hedge Transaction, less  the proceeds  received by the Company f rom the sale of any related Warrant Transaction, does  not exceed the net proceeds  received by the Company  fro m the issuance of the related Pe rmitted Conver tible Notes  and (ii i) in t he case of clause (b) above, such Swap Agre ement would  be class ified as  an equity ins trument in accordance wit h GAAP. “Per mitted Convert ible Notes  ” means  any unsecured notes  issued by the Company that are convertible into a f ixed number (subject to cus tomary ant i-dilu tion adjus tments , “make-who le” increases  and other cus tomary changes  thereto) o f shares  of common s tock of  the Company (o r other securi ties  or prope rty fol lowing a mer ger event or o ther change of t he common s tock of the Company), cash or any com bination the reof (w ith the amount of such cash or such combination deter mined by reference to the ma rket price o f such common s tock or such other securi ties ); prov ided that, the Indebtedness  thereunder must satis fy each of the follow ing conditions : (i ) both immediately p rior to and after g iving ef fect (includ ing pro forma e ffect) 
thereto, no Default o r E vent of Defau lt shall exis t or result t herefr om, (i i) such Indebtedness  matures  after, and does  not require any scheduled amo rtization o r other scheduled or otherwise requi red payments  of p rincipal pr ior to, an d does  not permit  any Loan Pa rty to elect op tional redemp tion or o ptional acceleration tha t would be settled on a  date pr ior to, the date that is  ninety- one (91) days  after the Maturit y Date (it bein g unders tood that nei ther (x ) any pr ovis ion requi ring an of fer to purchase such Indebtedness  as  a result of change of control o r other fundamental change no r (y) any  early convers ion o f any Permitted Conve rtible Notes  in accordance with the terms  thereof,  in either case, shall violate the fo regoing res triction ), (iii ) such Indebtedness  is  not guaranteed by any S ubs idiary of the Company other than a Loan Pa rty (wh ich guarantees , if such Indebtedness  is  subordinated, shall be express ly subordinated to the Secured Obli gations  on terms  not less  favorable to the Lende rs  than the subordinati on terms  of such S ubordinated Indebtedness) and (iv ) the terms , condi tions  and covenants  of such Indebtedness  must be cus tomary fo r convertib le Indebtedness  of such type (as  determined b y the board o f directo rs  of the Company, or a co mmittee thereo f, in good faith ). “Permi tted Discretion ” means  a 



determination made in  good fait h and in the exercise of reasonable (fro m the perspective of a secured asset-based lender) bus iness  judgment. “Perm itted Encu mbrances  ” means : (a) L iens  imposed by law for Taxes  that are not yet del inquent or a re being contes ted in compl iance with Section 5.04  ; 36  

 
 

 



 

  

 

(b) carr iers ’, warehousemen’s , mechanics ’, mater ialmen’s , repai rmen’s  and other like Liens  im posed by law, aris ing in the o rdinary co urse of bus iness  and securing obligations  that are no t overdue by more than s ixty (60) days  or a re being contes ted in compliance wit h Section 5.04 ; (c) (i) p ledges  and depos its  made in the ordinary cou rse of bus iness  in compliance with wor kers ’ compensation, unemp loyment insurance and othe r social security laws  or regu lations  and (ii ) pledges  and depos its  in the ordina ry course of bus iness  securing liability  for reimbu rsement or indemn ification o bligations  of (includin g obl igations  in respect of letters  o f credit o r bank guarantees  for  the benefit o f) insurance car riers  provi ding pro perty, casualty or l iability i nsurance to the Company or  any Subs idiary ; (d) depos its  to secure the perfor mance of bids , trade cont racts , leases , s tatutory obligations , surety, s tay, cus toms and appeal bonds , perfo rmance bonds  and other obl igations  of a like nat ure (incl uding ( i) those to secure health, safety and envi ronmental ob ligations  and (i i) letters  o f credit and bank g uarantees  required o r reques ted by any Govern mental Autho rity in connecti on with any cont ract or law ), in each case in the ordinary cou rse of bus iness ; (e) judgment Liens  in respect of jud gments  that do not cons tit ute an Event o f 

Default under clause (k) o f Art icle VII ; (f ) matters  o f record af fecting ti tle to any real o r leased property and any su rvey exceptions , encroachments , rights  o f parties  in possess ion under written leases  or occupancy agreements , title de fects , easements , zoning res trictions , rights -o f-way and s imila r encumbrances  on real pr operty i mposed by law or aris ing in the ord inary course of bus iness  that do not secure any monetary obli gations  that are subs tantial in amoun t and do not materially det ract fro m the value of the affected pr operty o r inter fere in any mate rial respect with the o rdinary con duct of bus iness  of the C ompany or any Su bs idia ry; ( g) L iens  in favor o f a banking o r other financial ins titu tion aris ing as  a matter o f law or in the ord inary course of bus iness  under cus tomary general terms  and condi tions  encumbering depos its  o r other funds  maintained with a financial ins titu tion (i nc luding the right o f set-of f) and that a re within the general  parameters  cus tomary in  the banking ind us try or a ris ing pursuant to such banking  ins titution ’s  general terms  and condi tions ; (h ) Liens  on specific items  o f invento ry or othe r goods  and proceeds  thereof of any Pe rson securing such Person’s  obligatio ns  in respect of bankers ’ accep tances  or letters  of credit is sued or created for the account o f such Person to facilitate the purchase, 
shipment or s torage of such inven tory o r other goo ds  in the ordina ry course of bus iness ; (i) Liens  encumberin g reasonable cus tomary init ial depos its  and margin depos its  and s imila r Liens  attaching to co mmodity trading accounts  or other br okerage accounts  incurred in  the ordina ry course of bus iness  and not fo r speculative  purposes ; (j) (i) leases , licenses , subleases  or sublicenses  granted to others  in the ordina ry course of bus iness  that do not (A) inte rfere in any material respect with the bus iness  of the Company and its  Subs idiar ies , taken as  a whole or (B) secure any Indebtedness  or (i i) the rights  reserved or ves ted in any Person (includin g any Governmental Authori ty) by t he terms  of any lease, license, franchise, grant o r perm it held by the Com pany or any o f its  Subs idiar ies  or by a s tatutory p rovis ion, to terminate any such lease, license, franchise, grant or pe rmit, o r to require annual o r periodic pay ments  as  a condition to the continuance the reof; 37  



 
 

 



 

  

 

(k) gro und leases  or subleases , licenses  or sublicenses  in respect of real property on which facilities  owned or leased by the Company or any Subs idia ry are located; (l) (i) zoning , building,  entitlement and o ther land use regulati ons  by Governmental Au thori ties  with which the no rmal operatio n of the bus iness  complies , and (ii ) any zoning o r s imilar law o r rig ht reserved to o r ves ted in any Governmen tal Author ity to cont rol or regulate the use of any real proper ty that does  not mater ially inte rfere with  the ordina ry conduct o f the bus iness  of the Company and its  Subs idiar ies , taken as  a whole; (m) Liens  aris ing f rom precautiona ry UCC financing s tatement o r s imilar filings ; ( n) licenses , sublicenses  and cross -licenses  of Intellectual Pr operty in the ordina ry course of bus iness ; and (o) any interes t or t itle of a lessor, sublessor, lessee or sublessee under any lease in exis tence on the day hereof or permitted by this  Agreement and the Collate ral Documents . “Perm itted Inves tments  ” means : (a) direct obli gations  of, o r obligations  the p rincipal o f and interes t on which a re unconditional ly guaranteed by, t he United States  of A merica (o r by any agency thereo f to the extent such obligat ions  are backed by the full  faith and c redit of the United Sta tes  of America), i n each case maturing within one year  fro m the date of acquis iti on 

thereof; (b ) inves tments  in com mercial paper matu ring wi thin 270 days  f rom the date o f acquis ition thereo f and having, at such date of acquis it ion, the highes t credi t rating ob tainable fr om S& P or from Moody ’s ; (c) i nves tments  in certif icates  of depos it, banker’s  acceptances  and time depos its  maturing wit hin 180 days  f rom the date of  acquis ition thereo f issued or guaranteed by o r placed with, and mo ney market depos it accounts  is sued or of fered by, any do mestic office of  any commercial bank o rganized under the laws  of the United States  of America o r any State the reof which has  a combined capital and sur plus  and undivided pro fits  of not  less  than $500,000,000; (d) f ully collateral ized repurchase agreements  with a ter m of not more than th irty (30) days  fo r securities  described in clause (a) above and entered into with a financial ins titut ion satis fying the cr iteria described in clause (c) abo ve; (e) m oney market funds  that (i ) comply wi th the crite ria set forth  in S EC Rule 2a-7 under the Inves tment Company Act o f 1940, (ii) a re rated AAA by S&P and Aaa by Moody ’s  and (iii ) have port folio assets  of at leas t $5,000,000,000; (f)  other inves tments  made in accor dance with the Company’s  inves tment po licy as  disclosed to the Adminis trative Agent p rior to the E ffective Date and with  such amendments  or 
modifications  theret o as  are from t ime to ti me approved by t he Adminis trati ve Agent; (g ) inves tments  in Indeb tedness  that is  (x) is sued by Persons  with (i ) a short ter m credit rating o f “P-1 ” o r higher from Moody ’s  or “A-1 ” o r higher  fro m S& P or ( ii) a lon g term rating of “A2 ” o r highe r fro m Moody’s  or “A” o r higher from S&P, in each case for clauses  (i) and (ii ) with matu rities  not mo re than twelve (12) mo nths  after the date o f acquis ition and ( y) of a type cus tomarily used by compan ies  for cash management purposes ; 38  



 
 

 



 

  

 

(h) securities  with matu rities  of o ne year or less  fro m the date of acquis ition issued or fully g uaranteed by any s tate, commonwealth o r ter ritor y of the Uni ted States  of Ame rica, by any polit ical subdivis ion or tax ing author ity of any such s tate, commonwealth or ter rito ry or by any foreign  government,  the securities  of which s tate, commonwealt h, terr itory, p olitical subdivis ion, taxing author ity or foreign government (as  the case may be) receive at leas t (i) a short te rm credit rating o f “P-1 ” o r higher  fro m Moody’s  or “A- 1 ” or highe r fr om S& P or (ii) a l ong term rating o f “A2 ” or highe r f rom Moody’s  or “A” or higher from S&P; (i) inves tments  in money mar ket funds  subs tantially all the assets  of which are comp rised of securities  of the t ypes  described in clauses  (a) through (h) above; (j) securities  with maturit ies  of s ix months  or less  fro m the date of acquis iti on backed by s tandby letters  of c redit is sued by any Lende r or any com mercial bank satis fying the requirements  o f clause (c) above; and (k ) in the case of any Fo reign Su bs idiary, othe r short-te rm inves tments  that are analogo us  to the fo regoing, are o f comparable credi t quality and are cus toma rily used by companies  in the ju risdiction o f such Foreign Subs idi ary for cash management pu rposes . “Permitted Unsecured Indeb tedness  ” means  Indebtedness  of the 

Company or any Subs idia ry (a) t hat is  not (and any Gua rantees  thereof by the Company  or Su bs idiaries  are not) secured by any col lateral (i ncluding the Collate ral), ( b) that does  not mature earlie r than the date that is  ninety -one (91 ) days  after the Matu rity Date, and has  a Weighted Average L ife to Maturi ty no shorter  than the Maturity Date in effect at the time of incurrence of such Indebtedness , (c) that, in t he case of such Indebtedness  in the form o f bonds , debentures , note s  or s imila r ins tru ment, does  not prov ide for any a mortization , mandatory prepayment, redemption o r repurchase (ot her than upon a chan ge of control, fundamental change, cus tomary  asset sale or event of loss  mandatory offe rs  to purchase and cus tomary accele ration rights  after an event o f default an d, for the avoidance of doub t, rights  to con vert or exchange in  the case of convertible o r exchangeable Indebtedness) prio r to the Maturi ty Date, (d ) that contains  covenants , events  of default, g uarantees  and other ter ms  that are cus tomary fo r s imilar  Indebtedness  in light o f then-p revailing market conditi ons  (it being un ders tood and agreed that such I ndebtedness  shall not include any financial main tenance covenants  and that applicable negative covenants  shall be incurrence-based to the extent cus tomary for s imila r Indebtedness) and, when taken 
as  a whole (other than interes t rates , rate floors , fees  and optional prepayment o r redemp tion ter ms), are not mo re favo rable  (as  reasonably determined by the Company in good faith ) to the lenders  o r inves tors  provi ding such Perm itted Unsecured Indebtedness , as  the case may be, than those set forth in the Loan D ocuments  are with respect to the Lenders  (othe r than covenants  or othe r prov is ions  applicable only to per iods  after the  Maturi ty Date); p rovided that a cert ificate of a Financial Of ficer of the Company delivered to the Admin is trative Agent at leas t five (5) Bus iness  Days  prior to the incu rrence of such Indebtedness  or the modif ication, ref inancing, ref unding, renewal or extens ion thereo f (o r such shorter perio d of ti me as  may reasonably be agreed by the Admin is trative Agent), together wi th a reasonably detailed description o f the mate rial terms  and condit ions  of such resulting Indebtedness  or drafts  o f the material definiti ve documentation relating there to, s tating that the Company has  determined in good  faith that such te rms  and conditions  satis fy the fo regoing requirements  shall be conclus ive, and (e) that is  not guaranteed by any  Person other  than on an unsecured bas is  by the Company and/or Subs idiarie s  that are Loan Part ies . “Person ” means  any natural person, corpo ration, li mited liabil ity company, 



trus t, joint ventu re, association, company, partnership,  Governmental Au thori ty or othe r entity. “P lan ” means  any employee pens ion benefit plan (other t han a Multiemployer Plan) subject to the provis ions  of Title IV of ERISA o r Section 4 12 of the Code o r Section 302  of ERISA, and in respect of 39  

 
 

 



 

  

 

which the Company or any ERISA A ffilia te is  (or, i f such plan were term inated, would unde r Section 406 9 of ERISA be deemed to be ) an “employer” as  defined in  Section 3 (5) o f ERI SA. “Plan Asset Regulations  ” means  29 CFR § 2510.3-101 et seq., as  modif ied by Section 3 (42) o f ER ISA, as  amended fro m time to time. “Plat form ” means  Debt Domain , Int ralinks , Syndt rak or a subs tantially s imi lar electronic t ransmiss ion sys tem. “Pledge Subs idiary ” means  (i ) each Domestic Subs idiary and (ii) each F irs t Tie r Fo reign Subs idiar y which is  a Material Subs idiar y. “Pri me Rate ” means  the rate of interes t las t quoted by The Wall Street Journal as  the “P rime Rate ” in the U.S. o r, if The Wall St reet Journal ceases  to quote such rate, the highes t per annum i nteres t rate published by t he Federal Reserve Board in Federal Reserve Stat is tical Release H.15 (519) (Selected Interes t Rates ) as  the “bank prime loan” rate o r, if such rate is  no longer quoted therein, any s imila r rate quoted therein (as  determ ined by the Adm inis trative Agent ) or any s imi lar release by the Federal Reserve Board (as  determ ined by the Adm inis trative Agent ). Each change in the Prime Rate shall be ef fective fro m and including the date such change is  publicly announced or q uoted as  being effective. “P ro Fo rma Peri od ” means  the period 

commencing thir ty (30 ) days  prior to the date of any p roposed des ignated action and ending on the date of such proposed des ignated action. “P rojections  ” has  the meaning ass igned to such term in Secti on 3.11 . “P rotective Advance ” has  the meaning ass igned to such term in Section  2.04 . “P TE ” means  a prohi bited transaction class  exemption issued by the U.S. Depar tment of Labor, as  any such exemption may be amended fro m time to time. “QFC ” has  the meaning ass igned to the term “qual ified financial contract” in, and shall be i nterpreted in accordance with, 12 U. S.C. 5390(c) (8) (D). “QFC Credit  Sup port ” has  the meaning ass igned to it in Sectio n 9.23 . “Quali fied Equ ity Inte res ts  ” means  Equity Inte res ts  of the Company other t han Disqualified Equity Interes ts . “Qualified ECP Guaranto r ” means , in respect of any Swap Ob ligation, each L oan Party that has  total assets  exceeding $10,000,000 at the time the relevant Loan Guarant y or g rant of the relevant security inte res t becomes  or would become ef fective with respect to such Swap Obli gation or such othe r person as  cons titutes  an “eligible contract par ticipant” under t he Commodity Exchange Act or any regulations  pr omulgated the reunder and can cause another person to quali fy as  an “eligible contract par ticipant” at such time by ente ring into a 
keepwell under Section 1a( 18)(A )(v )(I I) o f the Commod ity Exchange Act. “Recipient ” means , as  applicable, (a) the Ad minis trati ve Agent, (b ) any Lender and  (c) any Issuing Bank, or any combinati on thereof (as  the context requi res ). “Refinancing Convert ible Notes  ” has  the meaning ass igned to such term in Section 6.0 9 . “Refinancing Indeb tedness  ” means , in respect of any Indebtedness  (the “Original Indebtedness  ”), any Indebtedness  that extends , renews or refinances  such Original Indebtedness  (or any Refinancing Indebtedness  in respect thereof ); prov ided that (a)  the principal  amount ( or accreted val ue, if applicable) 40  



 
 

 



 

  

 

of such Refinancing Indebtedness  shall not exceed the principal amou nt (o r accreted value, if appl icable) of such Or iginal Indeb tedness  except by an amount no greater than accrued and unpaid interes t wit h respect to such Original Indebtedness  and any reasonable fees , premium and expenses  relating to such extens ion, renewal o r refinancin g; (b ) the s tated final mat urity o f such Refinancing In debtedness  shall not be earlier than that o f such Original Indebtedness , and such s tated final maturity shall n ot be subject to any conditi ons  that could result in such s tated fi nal maturi ty occurr ing on a date that p recedes  the s tated final maturit y of such Orig inal Indebtedness ; (c) such Refinancing Indebtedness  shall not be required t o be repaid, p repaid, redeemed, repu rchased or defeased, whether on one or more f ixed dates , upon the occurrence o f one or m ore events  or at the op tion of any holder the reof (except, i n each case, upon the occurrence of an event of de fault or  a change in control, fundamental change, o r upon convers ion o r exchange in the case of converti ble or exchangeable Indebtedness  or as  and to the extent such repaymen t, prepayment, redemption, repurchase or defeasance would have been requi red pursuant to  the terms  of such Origi nal Indebtedness) prio r to (i) i f such Refinancing Indebtedness  is  secured on 

a pari passu bas is  with the Revolving Loans , the maturit y of such Orig inal Indebtedness  or ( ii) othe rwise, the date that is  ninety one (91) days  after  the Maturity Date; (d) the Weigh ted Average Li fe to Maturit y of such Refinancing Indebtedness  shall be longer than the Weighted Average Life t o Maturity o f such Original Indebtedness  remaining as  of the date o f such extens ion, renewal or refinancing; (e) such Refinancing I ndebtedness  shall not cons titute  an obligation (including pursuant to a Guarantee)  of any Su bs idiary, in each case that shall not have been (or, in the case of after -acquired Subs id iaries , shall not have been required to become p ursuant to the te rms  of the O riginal I ndebtedness) an obligor i n respect of such Original  Indebtedness , and shall not cons titute an obligat ion of any Bo rrower if such Borrowe r shall not have been an obligo r in respect of such Or iginal In debtedness , and, in each case, shall cons titute an obligation of such Subs idiary o r of such Bor rower only to the extent o f their ob ligations  in respect of such O riginal I ndebtedness ; (f) i f such Original Indebtedness  shall have been subordinated to the Obligat ions , such Refinancing Indebtedness  shall also be subordinated to the Obligat ions  on ter ms  not less  favorable in any material respect to the Lenders ; (g) i f secured by the Collateral on a 
junior lien bas is  or i f unsecured, such Refinancing Indebtedness  does  not provi de for any am ortization, mandatory p repayment, rede mption o r repurchase (othe r than upon a change of  control, fundamental change, cus tomar y asset sale or event of loss  mandatory of fers  to purchase and cus tomary acceleration rights  after an event o f default  and, for  the avoidance of doub t, righ ts  to convert or  exchange in the case of convertible o r exchangeable Indebtedness) prio r to the lates t matu rity date o f the Indebtedness  being ref inanced, (h) such Refinancing  Indebtedness  does  not contain covenants , events  of default and o ther terms  cus tomary for s imila r Indebtedness  in light of then -prevailing market condit ions  that, when taken as  a whole (othe r than interes t rates , rate floors , fees  and optio nal prepayment o r redempt ion terms) , are more favorable (as  reasonably deter mined by the Bor rower Representative in go od faith ) to the lende rs , holders  or inves tors , as  the case may be, providing such Refinancin g Indebtedness  than those applicable to the relevant O riginal Indebtedness  (provided that a certif icate of a Financial O fficer del ivered to the Ad minis trative Agent at  leas t five (5 ) Bus iness  Days  prior to the incur rence of such Refi nancing Indebtedness , together with a reasonably detailed descrip tion of the material te rms  and 



conditions  of such Refinancing In debtedness  or drafts  of t he material def initive documen tation relat ing thereto, s tating  that the Bor rower Representative has  determined in g ood faith that such terms  and conditio ns  satis fy the  requirement o f this  clause (h) shall be conclus ive evidence that such terms  and condi tions  satis fy such requirement u nless  the Adminis trative Agent no tifies  the Bor rower Representative within such f ive (5) Bus iness  Day period that i t disagrees  with such determination (includi ng a description o f the bas is  upon which it disagrees)), and (i) such Refinancing  Indebtedness  shall not be secured by any Lien on any asset other than the assets  that secured such Original Indebtedness  (or w ould have been requi red to secure such Original Indebtedness  pursuant to the terms  the reof) o r, in the event Liens  securing such Original Indebtedness  s hall have been contractually subordinated to  any Lien securing the Obligations , by any Lien that shall no t have been contractually subor dinated to at leas t the same extent (and, i f such Original Indebtedness  is  subject to an 41 

 
 

 



 

  

 

Intercredito r Agreement, such Refinancing  Indebtedness  shall, if secured, be subject to an Inte rcredito r Agreement) . “Regis ter ” has  the meaning set forth in Section 9.04 . “Regulatio n D ” means  Regulation D of the Federal Reserve Board, as  in effect f rom time to time and all o fficial rulings  and inte rpretatio ns  thereunder o r thereof. “Regulatio n T ” means  Regulation T of the Federal Reserve Board, as  in effect f rom ti me to time and all official  rulings  and in terpretati ons  thereunder o r thereof . “Regulation U ” means  Regulation U of the Federal Reserve Board, as  in effect f rom ti me to time and all  off icial rulin gs  and interpretations  thereunde r or t hereof. “Regulation X ” means  Regulation X of the Federal Reserve Board, as  in ef fect fro m time to time and all o fficial rulings  and inter pretations  thereun der or t hereof. “Related Par ties  ” means , with respect to any specified Person, such Person’s  Af filiates  and the respective di rectors , off icers , partners , membe rs , trus tees , employees , agents , adminis trators , managers , representatives  and advisors  of such Person and such Person ’s  Affil iates . “Release ” means  any releas ing, spilling, leaking, pumping , pourin g, emitting , emptying, d ischarging, injecting , escaping, leaching, migrating, d ispos ing or dumpi ng of any subs tance into the envi ronment. “Report ” means  reports  

prepared by the Admi nis trative Agent o r another Person showing the results  of app raisals , field examinations  or  audits  pertaining to the assets  of the Borrowers  f rom in format ion fu rnished by or on behalf of the Borrowe rs , after the Adm inis trative Agent has  exercised its  rights  o f inspection pursuant to  this  Agreement, which R epo rts  may be dis tributed to the Lende rs  by the Adminis t rative Agent. “Repurchase Agreements  ” means , collectively, repurchase agreements , by and among o ne or mo re Loan Pa rties  and a financial ins titu tion that p rovides  financing to a dealer who pu rchases  vehicles  from one or mo re Loan Part ies , which repurchase agreements  (i) p rovide that, in the event of default by a dealer in its  obligatio n to such financial ins tit ution, such Loan Party o r Loan Parties  will repurchase vehicles  sold to the dealer that have not been pu rchased by cus tomers  and (ii) a re entered into by  the applicable Loan Parties  in the o rdinary cou rse of bus iness  c ons is tent with pas t practices  (or are otherwise cus tomari ly entered into in the ord inary course of bus iness  generally by manufacture rs  of recreational vehicles ). “Required Lende rs  ” means , subject to Section 2.20 , at any ti me, Lenders  having Revolv ing Exp osures  and unused Commitments  representing at leas t 66 2/3% o f the sum of the total Revolving Exposures  
and unused Commitments  at such time; pro vided that, at any ti me that there a re two (2 ) or mo re Lenders , “Required Lenders  ” must include at leas t two (2) Lenders  (that are no t Aff iliates  of one anothe r). “Requirement o f Law ” means , with respect to any Person, (a ) the charter, a rticles  or certi ficate of o rganization o r incorpo ration and bylaws  or  operating, management or par tnership agreement, o r other  organizational o r govern ing documents  of such Pe rson and (b) any s tatu te, law (includi ng common law ), treaty, rule, regulat ion, code, ord inance, order, decree, w rit, judg ment, injuncti on or dete rmination o f a ny arbitrato r or cou rt or o ther Govern mental Autho rity ( including Envi ronmental Laws), in each case 42 



 
 

 



 

  

 

applicable to or bind ing upon such Person o r any of i ts  property o r to which such Pe rson or any of  its  proper ty is  subject “Reserves  ” means  any and all reserves  which the Adminis trative Agent deems necessary, in its  Permitted Discretion, t o maintain (including, w ithout l imitation,  reserves  for accrued and unpaid  interes t on the Secu red Obligations , Banking Services  Reserves , Specified Reserves , Specified Reporting Reserves , reserves  for rent at locati ons  leased by any Loan Party and  for cons ignee ’s , wareho usemen’s  and bailee’s  charges , reserves  for diluti on of Accounts , reserves  fo r Invento ry shrinkage, r eserves  for cus toms charges  and s hipping charges  related to any Invento ry in t rans it, reserves  for Swap Agreement Obli gations , reserves  for conti ngent liabili ties  of any L oan Party, reserves  for uninsured losses  of any Loan Party, reserves  for uninsu red, underinsured, u n-indemn ified o r under -indemni fied liabili ties  or potential liabilities  with respect to any litigatio n and reserves  for taxes , fees , assessments , and other governmental charges) with respect to the Collateral or any Loan Pa rty; pr ovided that, not withs tanding the foregoing, (i) the Adminis trat ive Agent may not implement any new reserves  or increase the amount of any exis ting  Reserves  without at lea s t three (3) Bus iness  Days ’ prior n otice to the 

Borrower Representative and (i i) Reserves  shall not be in duplication o f eligib ility cr iteria. “Respons ible Officer ” means  the chief executi ve office r, pres ident, a Financial O fficer or a membe r of the senior management team of the Company or any o ther Person des ignated by any such Pe rson in writ ing to the Ad minis trative Agent  and reasonably acceptable to the Adminis t rative Agent. “Res tricted Payment ” means  any dividend or othe r dis tribu tion (whet her in cash, securities  or other  proper ty) with  respect to any Equ ity Inte res ts  in the Company or any Subs idiary, o r any payment (w hether in cash, securities  or other p roperty ), including any  s inking fund  or s imila r depos it, on account of the purchase, redemption , re tire ment, acquis ition, cancellation o r term ination o f any such Equity Interes ts  in the Company o r any option , warrant o r other right t o acquire any such Equ ity Inte res ts  in the Company. “REVL IBOR30 Rate ” means  the London inte rbank of fered rate admin is tered by IC E Benchmark Admin is tration ( or any othe r Person that takes  over the adminis tratio n of such rate f or Dolla rs ) fo r a one (1) month per iod as  displayed on pages  LIBOR01 or LIBOR02 of the Reuters  screen that displays  such rate (or, in the  event such rate does  not appear on a Reuters  page or screen, on any successor or subs titute page on 
such screen that displays  such rate, or on the appropriate page o f such other in formatio n service that publishes  such rate fro m time to time as  shall be selected by the Adminis trative Agent in  its  reasonable discretion; in each case, the “REVLIBOR30 Screen Rate ”) at approxi mately 11:00 a.m., London time, two (2) Bus iness  Days  prior to the firs t (1s t ) Bus iness  Day of each month, adjus ted monthly on the firs t (1s t) Bus iness  Day of each month; prov ided that, (x ) if  the REV LIBOR30 Screen Rate shall be less  than zero, such rate shall be deemed to be zero fo r purposes  of this  Agreemen t and (y) if the R EVLIB OR30 Screen Rate shall not be available at such time for such a peri od, then the REV LIBOR30 Rate shall be equal to the Alte rnate Base Rate. “Revolving Exposure ” means , with respect to any Lende r at any time, the sum o f (a)  the outs tanding p rincipal amount  of such Lende r’s  Revolving Loans , its  LC Exposure and its  Swingline Exposure at such time p lus  (b) an amoun t equal to its  Applicable Percentage of the agg regate principal am ount of Protective Ad vances  outs tanding at such time plus  (c) an amoun t equal to its  Applicable Percentage of the agg regate principal amo unt of Ove radvance s  outs tanding at such time. “Revolving Exposure Limitat ions  ” has  the meaning set forth i n Section 2.01 .  



“Revolving Loan ” means  a Loan made pu rsuant to Section 2.01 (a) . 43  

 
 

 



 

  

 

“Sale and Leaseback Transaction ” means  any sale or other transfer of any p roperty o r asset by any Person with the inten t to lease such property o r asset as  lessee. “S&P ” means  Standard & Poo r’s  Ratings  Services , a Standard & Poo r’s  Financial Se rvices  LLC bus iness . “Sanctioned Country ” means , at any time, a country, region o r terr itory wh ich is  itself the subject or ta rget of any Sanctions  (at the ti me of this  Ag reement, Crimea, Cuba, I ran, North K orea and Sy ria). “Sanctioned Person ” means , at any time, (a ) any Person lis ted in any  Sanctions -related lis t of des ignated Pe rsons  maintained by OFAC, the U .S. Department o f State, the Uni ted Nations  Security  Council, the E uropean Union, any Eur opean Union membe r s tate, Her Majes ty’s  Treasury of the United Kingdo m or o ther relevant sanctions  autho rity, (b ) any Person ope rating, o rganized or res ident in a Sanctioned Count ry, (c) any  Person owned o r control led by any such Person or Persons  described in the fo regoing clauses  (a) or (b) o r (d ) any Person othe rwise the subject of any Sanctions . “Sanctions  ” means  all economic o r financial sanctions  or trade embargoes  imposed, admin is tered or enfo rced fr om time t o time by (a) the U.S. government, including  those adminis tered by OFAC or t he U.S. Departmen t of S tate or (b ) the United Nat ions  Security 

Council, the Eur opean Union, any European Union member s tate, Her Majes ty’s  T reasury of the United K ingdom o r other relevant sanctions  authority. “ SEC ” means  the United S tates  Securities  and Exchange Comm iss ion. “Secured Obligations  ” means  all Obligati ons , together with al l (i ) Banking Serv ices  Obligations  and (ii ) Swap Agreement O bligations  owing to one or more Lende rs  or their  respective Affi liates ; provided , howeve r , that the de finition of “Secured Obl igations  ” shall not create any guarantee by any Loan Guarant or of (or g rant of securi ty interes t by any Loan Guaranto r to suppor t, as  applicable) any Excluded Swap Obligations  of such Loan Guaranto r fo r purposes  of deter mining any ob ligations  of any Loan Guaranto r. “Secured Parties  ” means  (a) the Admi nis trative Agent, (b) the Lenders , (c) the Issuing Bank, (d) each p rovider o f Banking Ser vices , to the exte nt the Banking Se rvices  Obligations  in respect thereo f cons titute Secured Ob ligations , (e)  each counterparty t o any Swap Agreement,  to the extent the ob ligations  thereunde r cons titute Secured Ob ligations , ( f) the bene ficiaries  of each indemni fication ob ligation unde rtaken by any L oan Party u nder any L oan Document, and ( g) the successors  and ass igns  of each of the foregoin g. “Securities  Act ” means  the United S tates  Securities  Act 
of 1933, as  amended fro m time to time. “Securi ty Agreement ” means  the Amended and Res tated Pledge and Secu rity Agreement (includi ng any and all supplements  thereto ), dated as  of the date hereo f, between the Loan Parties  and the Adm inis trative Agent, for the bene fit of the Adminis tra tive Agent and the othe r Secured Pa rties , as  the same may be amended, res tated or otherwise modi fied f rom ti me to time. “Set tlement ” has  the meaning ass igned to such term in Section 2.05( d) . “Sett lement Date ” has  the meaning ass igned to such term in Sectio n 2.05(d ) . “Specified Repo rting Reserve ” means  a Reserve es tablished by the Adminis trative Agent du ring each fiscal quarte r (the “cur rent fiscal quar ter”) of  the Company (o ther than du ring a Monthly Repor ting Pe riod or Weekly Repo rting Pe riod) in an amount equal t o $10,000,000 on the 45th day followin g the end 44  



 
 

 



 

  

 

of the immediately  preceding f iscal quarter (t he “prior fiscal quarter”) , which amount shall be inc reased to $20,000,000 on t he 75th day fo llowing the end o f the p rior fiscal quarter and subsequently decreased to $0 upon the Ad minis trati ve Agent’s  receipt of  an Aggregate Bor rowing Base Certificate and a Borrow ing Base Certificate for each Bor rower for the cur rent f isca l quarter. “Specif ied Reserves  ” means , with respect to any Borrower, Reserves  es tablished by the Adminis trative Agent in its  Permi tted Discretion f rom t ime to time for (a) repu rchase obligations  of such Borrowe r, (b ) warrant y obligations  o f such Borrower, (c) accrued sales  rebates  provided by such Borrower  and (d) free on boa rd (FOB ) des tination delive ry terms  pr ovided by such Borrowe r. “Specified Swap Obligation  ” means , with respect to any Loan Party, any ob ligation to  pay or per for m under any agreement , contract or  transaction that cons titutes  a “swap” within the meaning o f Section 1a(47) o f the Commo dity E xchange Act or any r ules  or regulati ons  promulgated thereunder. “S tandby LC Exposure ” means , at any time, the sum o f (a) the aggregate undrawn a mount of al l s tandby Lette rs  of Credit ou ts tanding at such time plus  (b ) the a ggregate amount of al l LC Disbursements  relatin g to s tandby Let ters  of Credit that have not yet been 

reimbursed by or  on behalf o f the Borr owers  at such time. The S tandby LC Exposure of  any Lender at any  time shall be its  Applicable Pe rcentage of the aggregate Standby LC Exposure at such time. “ Statements  ” has  the meaning ass igned to such term in Section 2 .18(g ) . “Statuto ry Reserve Rate ” means  a fraction (expressed as  a decimal), the numerato r of which is  the number one and the deno minator of which is  the nu mbe r one min us  the aggregate of the max imum reserve percentage (including any marginal, special, emergency o r supplemental reserves) es tablished by the Board t o which the Admin is trati ve Agent is  subject with respect to the Adjus ted L IBO Rate, for eurocu rrency f unding (cu rrently  refer red to as  “Eurocu rrency Liabilities  ” in Regulation  D of the Board ). Such reserve percentages  shall include those imposed pursuant to such Regulation D of the Board. Eu rodolla r Loans  shall be deemed to cons titute eu rocurrency funding and to be subject to s uch reserve require ments  without benefi t of o r credit for p roration, exem ptions  or o ffsets  that may be available f rom ti me to time to  any Lender under such Regulation D of  the Board or any co mparable regulat ion. T he Statuto ry Reserve Rate shall be adjus ted automatically on and as  of the ef fective date of any change in any reserve percentage. 
“Subordinated I ndebtedness  ” means  any Indebtedness  of the Company or any Subs idia ry the payment o f which is  subordinated t o payment of the obligations  unde r the Loan Docu ments . “Subordi nated Indebtedness  Documents  ” means  any document, agreement or ins trument evidencin g any Subo rdinated Indeb tedness  or entered into in connecti on with any S ubordinated Indebtedness . “subs idiary ” means , with respect to any Person (the “pa rent”) at any date, any cor poration, limited l iability compan y, partnership, association or other entit y the accounts  of which woul d be consolidated with those of the parent  in the parent’s  consolidated f inancial s tatements  if such financial s tatements  were prepa red in accordance with GAAP as  of such date, as  well as  any other corpo ration, l imited liab ility company, partnership, association or o ther entity  (a) o f which securities  or ot her ownership in teres ts  representing more than 50% o f the equity o r mo re than 50% o f the or dinary vot ing power o r, in the case of a partne rship, more t han 50% o f the general par tnership inte res ts  are, as  of such date, owned, controlled or hel d, or (b) that is , as  of such date, otherw ise Controlled, by the pa rent or o ne or mo re subs idiaries  of the parent o r  by the parent and one or more subs idiaries  of t he parent. 45  



 
 

 



 

  

 

“Subs idiary ” means  any subs idiary of the Company. “ Supported Q FC ” has  the meaning ass igned to it in Section 9.23 . “Swap Agreemen t ” means  any agreement with respect to any swap, fo rward, spot, future, cred it default o r derivat ive transaction or o ption o r s imilar agreemen t involvin g, or settled by reference to, one o r more rates , currencies , commodities , equity or debt ins t ruments  or securities , or  economic, financial o r pr icing indices  or measures  of econom ic, financial o r pricing risk or value o r any s imilar transaction or any co mbination o f these transactions ; provided t hat no phantom s tock o r s imilar plan providing for pay ments  only on account of  services  provided by cur rent or forme r directo rs , office rs , employees  or consultants  of the Bor rowers  or the Subs idiaries  shall be a Swap Agreement. “ Swap Agreement Obli gations  ” means  any and all obligations  of  the Loan Parties  and their Subs idiaries , whether absolute o r contingent and h owsoever and whensoever created, aris ing, evidenced or acqui red (incl uding all renewals , extens ions  and modifications  thereo f and subs titutions  theref or), u nder (a ) any and all Swap Ag reements  permitted he reunder with a Lender o r an Aff iliate of a Lender, and (b) any an d all cancellations , buy backs , reversals , terminations  or ass ignments  of any such Swap Ag reement 

transaction permitted he reunder with a Lender o r an Aff iliate of a Lender. “Swap Ob ligation ” means , with respect to any Guarantor, any o bligation t o pay or per for m under any ag reement, contract o r transaction that cons titu tes  a “swap” within the meaning of section 1a(47 ) of t he Commodity Exchange Act or any rules  or regu lations  prom ulgated thereunde r. “Swingli ne Exposure ” means , at any time, the sum of the agg regate principal amou nt of all outs tanding Swi ngline L oans . The Swing line Exposu re of any Lender at any time shall be i ts  Applicable Percentage of the aggregate Swing line Exposu re. “Swin gline Lender ” means  JPMCB, in its  capacity as  lender of Swing line Loans  hereunde r. Any consent requi red of the Adm inis trative Agent or the Issuing Bank shall be deemed to be req uired o f the Swingl ine Lender and  any consent given by JPMCB in its  capacity as  Adminis trative Agent or  Issuing Bank shall be deemed given by JPMCB in its  capacity as  Swingline Lender . “Swingline Loan ” has  the meaning ass igned to such term in Section 2.05(a ) . “Syndicati on Agent ” means  BMO Harris  Bank N.A. “Target Balance ” has  the meaning ass igned to such term in the DDA Access  Product Agreement . “Taxes  ” means  all present or future taxes , levies , impos ts , duties , deductions , withholdings  (incl uding 
backup withholding ), value added taxes , or any othe r goods  and services , use or sales  taxes , assessments , fees  or other charges  imposed by any Governmental Auth ority, inc luding any in teres t, additions  to tax o r penalties  applicable thereto. “ Term Loan Agent ” means  JPMCB, in its  capacity as  adminis trative agent under the Term Loan Ag reement (or any  successor agent thereunder or under an y replacement thereo f). “ Term Loans  ” has  the meaning ass igned to it in the Te rm Loan A greement (as  in ef fect on the Effective Date ). “Ter m Loan Ag reement ” means  that certain Loan Agreement, dated as  of Nove m ber 8, 2016, among Octavi us  Corporation, as  bor rower, the o ther Loan Parties  f rom ti me to time pa rty thereto,  the Ter m Loan Agen t and the lenders  f rom ti me to time par ty thereto, as  the same may be amended, res tated, 46  



 
 

 



 

  

 

supplemented or otherwise modi fied f rom ti me to time and as  replaced o r refinanced in w hole or in part (whet her with t he same  group of lende rs  or a dif ferent g roup of lenders ) in accordance with the terms  hereof an d of the AB L/Ter m Loan Intercred itor Ag reement. “Ter m Loan Docu ments  ” means , collectively, the Ter m Loan Ag reement and all othe r agreements , ins trumen ts , documents  and certificates  executed and/or deli vered in connection therewith, as  the same may be amended, res tated, supplemented or otherwise modi fied f rom time to time in accordance wit h the terms  hereo f and of t he ABL/Te rm L oan Intercredito r Agreement.  “Term Loan Facil ity ” means  the term loan facility incu rred pu rs uant to the ter ms  of the Te rm L oan Agreement. “ Term Loan Obligations  ” means  the Indebted ness  and other obligations  of the Company and its  Subs idia ries  under the Te rm L oan Documents . “Tes t Period  ” means , for any date o f determinat ion under t his  Agreement, a s ingle period  cons is ting of the most recent four consecutive fiscal quarters  of the Com pany for w hich financial s tatements  have been requi red to be delivered pursuant to Secti on 5.01(a ) or Secti on 5.01(b ) , as  applicable (or , if p rior t o the date of the de livery of t he firs t financial s tatements  to be delivered pu rsuant to Section 5 .01(a) o r (b ) , the most 

recent financial s tatements  refer red to in Section 3.04(a )) . “ Total Commi tment Util ization ” means , at any time, a percentage equal to a fraction the nu merator of which is  the Agg regate Revolving Exposure at such time and the denom inator o f which is  the Aggregate Com mitment at such ti me. “Total Net Leverage Ratio ” means , as  of any date of deter mination, the ratio o f (a) an amou nt equal to ( i) Consolidated Total Indeb tedness  as  of the las t day of the most recently ended Tes t Period m inus  (ii) the aggregate amount o f unres tr icted and unencumbered cash and Per mitted In ves tments  included in the consoli dated balance sheet of the Company and its  Subs idiaries  as  of such date of deter mination to (b) Consolidated EBI TDA fo r such Tes t Period, al l calculated for the Company and its  Subs idia ries  on a consolidated bas is  in accordance with GAAP. “T ransaction Cos ts  ” means  any fees  or expenses  incurred or paid by the Company or any Subs idiary in  connection with t he Transactions , this  Agreement and the other Loan Documents  and the t ransactions  contemplated hereby and thereby. “ Transactions  ” means , collectively, (a) the execution, delivery and  perfo rmance by the Loan Parties  of this  Agreement, the bo rro wing of L oans , the use of the proceeds  thereof and the g ranting o f L iens  by the Loan Pa rties  under 
the Loan Documents , (b ) the consummation o f any othe r transactions  in connection wit h the fo regoing and (c ) the payment o f the fees  and expenses  incurred in connection wi th any of the foregoin g. “Type ”, when used in re ference to any L oan or Bor rowing, refers  to whether the rate of interes t on such Loan, o r on the Loans  compris ing such Borrow ing, is  determined by refe rence to the Adjus ted L IBO Rate or the Alternate Base Rate. “UCC ” means  the Uniform Commercial Code as  in ef fect fro m time to time in the State of New Yor k or any ot her s tate the laws  of which are required to be appl ied in connecti on with the issue of perfectio n of security i nteres ts . “U16 Inventor y ” mean work -in-p rocess  Inventory of a Bo rrower cons tit uting near -complete fi nished units  that are categorized as  “U16 ” (or  such other des ignation ass igned to such near-complete 47  



 
 

 



 

  

 

finished units  with not ice to the Adminis t rative Agent afte r completion o f the Company ’s  ERP imp lementation ) in accordance with the Company ’s  accounting practices  in the or dinary cou rse of bus iness  cons is tent with pas t practice prior to t he Ef fective Date or othe rwise acceptable to the Adminis trati ve Agent in its  Per mitted Discretio n. “Unliquidated Ob ligations  ” means , at any time, any Secured O bligations  (o r por tion thereo f) that a re contingent in nature or unliquidated at such ti me, including any Secured Obligati on that is : (i ) an obligat ion to rei mburse a bank fo r drawings  not yet  made under a lette r of credit is sued by it; (ii ) any other obligation (includin g any guarantee) t hat is  contingent in natu re at such time; o r (iii ) an obligat ion to p rovide collateral to secure any of the fo regoing t ypes  of obligatio ns . “U.S. Person ” means  a “United States  person ” within t he meaning of Section 7701 (a)(30 ) of t he Code. “U.S. Special Resolution Regime ” has  the meaning ass igned to it in Section 9.23 . “U. S. Tax Compl iance Certificate ” has  the meaning ass igned to such term in Section 2.17( f) (ii) (B)(3 ) . “USA PA TRIO T Act ” means  the Uniting and Strengtheni ng America by Provid ing Approp riate T ools  Required to I n tercept and Obs truct Te rror ism Act of 2001.  “Warrant Transaction ” has  the meaning ass igned to 

such term in the defini tion of  “Permit ted Call Spread Swap Agreement ”. “Weekly Reporting  Period ” means  any period of t ime (a) when an Event o f Default has  occurred and is  continuing o r (b ) commencing on any day that the Aggregate Avai lability is  less  than the greater o f $16,500,0 00 and 10% o f the Agg regate Commitment and  continuing u ntil such subsequent date, if any, as  when the Aggregate Availabi lity has  exceeded the grea ter of $ 16,500,000 and 1 0% of  the Aggregate Comm itment f or thi rty ( 30) consecutive days . “Weighted Average Li fe to Maturit y ” means , when applied to any Indeb tedness  at any date, the number of  years  obtained by divi ding: ( i) the sum o f the prod ucts  obtained by mult iplying (a) the amoun t of each then remai ning ins tallment,  s inking fund,  serial maturi ty or o ther requi red payments  of p rincipal, incl uding payment at final matu rity, i n respect thereof, by (b) the number o f years  (calculated to the nea res t one -twelfth ) that wil l elapse between such date and the making of such payment; by (ii) the then outs tanding p rincipal amoun t of such Indeb tedness . “Winnebago of Indiana ” means  Winnebago of Indiana, L LC, an Iowa li mited liabil ity company. “Winnebago o f Ind iana Revolvi ng Exposures  ” means , with respect to any Lende r at any time, and wi thout dup lication, the sum o f 
(a) the outs tanding p rincipal amoun t of the Revolvi ng Loans  made by such Lende r to Winnebago o f Indiana at such ti me plus  (b) such Lender’s  LC Exposure with respect to Lette rs  of Credit is sued for  the account of Winnebago o f Ind iana at such time plus  (c) such Lende r’s  Swing line Exp osure with respect to Sw ingline Loans  made to Winnebago of Indiana at such time plus  (d ) an amount equal to its  Applicable Pe rcentage of the aggregate p rincipal amoun t of outs tandi ng Pro tective Advances  made to Winnebago of Indiana at such time plus  (e) an a mount equal to its  Applicable Percentage of the aggregate p rincipal amount o f outs tanding Protective Advances  Overadvances  made to Winnebago of Indiana at such time. 48  



 
 

 



 

  

 

“Winnebago of Indiana Uti lization ” means , at any time, the excess , if any, of (a) the agg regate Winnebago of Indiana Revolving Exposures  of all Lenders  over (b) the Bo rrowing Base of Winnebago o f Indiana. “Wit hdrawal L iability ” means  liabil ity to a Multiemp loyer P lan as  a result of a complete or partial wit hdrawal f rom such Multiemploye r Plan, as  such terms  are defined in Part I of Subtitle E of Title IV of ERISA. “Wi thholding Agen t ” means  any Loan Par ty or the Ad minis trative Agen t. “Write-Dow n and Convers ion Powe rs  ” means , with respect to any E EA Resolution Author ity, the wr ite-down an d convers ion powers  of such E EA Resolution Autho rity from t ime to ti me under the Bail- In Legis lation fo r the applicable EEA Member Count ry, which w rite-down and  convers ion powers  are described in t he EU Bail- In Leg is lation Schedule. S ECT ION 1.02. Class ification of  Loans  and Borr owings  . For p urposes  of this  Agreement, Loans  may be class ified and refe rred to by Class  (e.g., a “Revolving Loan ”) or by Type (e.g., a “Eu rodollar Loan ”) o r by Class  and Type (e.g., a “E urodolla r Revolving Loan ”). Bor rowings  also may be class ified and refer red to by Class  (e.g., a “Revolving Bor rowing ”) o r by T ype (e.g., a “Eurod ollar Bor rowing ”)  or by Class  and Type (e.g., a “ Eurodo llar Revolving 

Borrowing ”). SEC TION 1.03. Terms Generall y . The def initions  of  terms  herein shall apply eq ually to the s ingula r and plural for ms  of the ter ms  defined. Whenever the context may requi re, any pronoun shall include the correspondi ng masculine, femin ine and neuter fo rms . The wo rds  “include”, “includes” and “including” shall be deemed to be fol lowed by the ph rase “without limitat ion”. The wo rd “will” shall be cons trued to have the same meaning and effect as  the word “shall”. The word “law” shall be cons trued as  refer ring to al l s tatutes , rules , regulations , codes  and other laws  (incl uding of ficial ru lings  and interpretati ons  thereunder havin g the fo rce of law or w ith which af fected Persons  cus tomarily comp ly), and all judgments , orde rs  and decrees , of all Governmental  Authori ties . Unless  the context requires  otherwise (a)  any definit ion of o r re fe rence to any agreement, ins t rument or  other documen t herein shall be cons trued as  refe rring t o such agreement, ins trumen t or othe r document as  fro m time to  time amended, res tated, supplemented o r otherw ise modified (subject to any res trictio ns  on such amendments , res tatements , supplements  or modi fications  set forth he rein), (b) any def inition o f or reference to any  s tatute, rule or regu lation shall be cons trued as  refer ring the reto as  from time to t ime amended, 
supplemented or otherwise modi fied ( including by success ion of comparable successor laws), (c) any re ference herein to any Pe rson shall be cons trued to inclu de such Person’s  successors  and ass igns  (subject to any res trictions  on ass ignment set forth he rein) and, in the case of any Governmental Aut hority,  any other Gove rnmental Autho rity t hat shall have succeeded to any or all functions  the reof, (d ) the wo rds  “herein”, “hereof” and “hereunder”, and wo rds  of s imila r impo rt, shall be cons trued to refer to  this  Agreement in its  entirety and no t to any part icular pro vis ion hereof, (e) all references  herein to A rticl es , Sections , Exhibits  and Schedules  shall be cons trued to re fer to A rticles  and Sections  of, and Exhibi ts  and Schedules  to, this  Agreement, (f) any reference in any de finitio n to the ph rase “at any time” or “for any period” shall re fer to the same time o r period for al l calculations  or deter minations  within  such definition and (g) the words  “asset” and “property” shall be cons trued to have the same meaning and ef fect and to refe r to any and all tan gible and intangi ble assets  and properties , including cash, securities , accounts  and contract rights . S ECTION  1.04. Accounting Terms; GAA P; Pr o For ma Calculations  . (a) Except as  otherw ise express ly provided herein, all terms  of an accounting or f inancial nature 



shall be cons trued in accordance with GAAP, as  in effect from  time to t ime; prov ided that, i f the 49  

 
 

 



 

  

 

Borrower Representative noti fies  the Adminis trat ive Agent that the Company reques ts  an amendment to any pro vis ion hereof t o e liminate the e ffect of any change occur ring af ter the date hereo f in GAAP o r in the appl ication thereo f on the operat ion of s uch pr ovis ion (o r if the Ad minis trative Agen t notif ies  the Company that the Required Lenders  reques t an amendment to  any provis ion he reof f or such purpose), regardless  of whether any such notice is  given be fore or a fter such change in GAAP o r in the appl ic ation thereo f, then such provis ion shall be in terpreted on the bas is  of GAAP as  in effect and appl ied immediately befo re such change shall have become effective until such notice shall have been withd rawn or such prov is ion amended in accordance herewith. No twiths tanding any o ther pro vis ion contained herein, (i) al l terms  of an accounti ng or financial nature used herein shall be cons tr ued, and all computati ons  of amounts  and rat ios  refer red to herein shall be made (x) wit hout givin g effect to any electi on under F inancial Accounting Standards  Board Accounting Standards  Codificat ion 825-1 0-25 ( or any othe r Accounting S tandards  Codification or Fi nancial Accounting Stan dard having a s imila r result o r ef fect) to value any I ndebtedness  or other liabi lities  of the Company o r any Subs idia ry at “fai r value”, 

as  defined therein and (y ) without g iving ef fect to any treat ment of Indebtedness  in respect of convertib le debt ins truments  unde r Financial Accounti ng Standards  Board Account ing Standa rds  Codification 470 -20 (o r any othe r Accounting S tandards  Codification o r Financial Accoun ting Standa rd having a s imila r result or e ffect) to value any such Indebtedness  in a reduced or bi furcated manne r as  described therein, and such Indebtedness  shall at all times  be valued at the ful l s tated principal amo unt thereo f and (ii ) notwit hs tanding the Company’s  adopt ion of Financial Accounting Standards  Board Accounting Standards  Update No. 2016- 02, Leases  (Topic 842 ) (“FA S 842 ”) any lease (or s imilar a rrangement conveyin g the righ t to use) that was  not requ ired to be t reated as  a capital lease under GAAP as  in effect on December 31, 2 015 shall not be cons idered a c apital lease, and all calculations  and deliverables  under this  Agreement o r any other Loan Document shall be made o r delivered, as  applicable, in accordance with the forego ing. Fo r the avoidance of do ubt, and withou t limi tation of the forego ing, Per mitted Conver tible Notes  shall at all times  be valued at the f ull s tated principal  amount the reof and shall not in clude any reduction or app reciation in value o f the shares  deliverable upon conve rs ion thereo f. (b) 
All pro fo rma computat ions  required to be made hereunder g iving ef fect to any acquis ition o r dispos ition, o r is suance, incurrence or assumption of Indebtedness , or other transaction shall in each case be calculated after giving p ro fo rma effect the reto (and, i n the case of any pro f orma compu tation made hereunde r, to deter mine whether such acquis ition, dispos itio n, is suance, incurrence or assumption of Indebtedness  or other transaction is  permit ted to be consummated hereunde r) im mediately afte r giving ef fect to such acquis ition, dispos ition, is suance, incurrence or assumption of Indebtedness  or other t ransaction consummated s ince the firs t day o f the perio d for w hich such pro fo rma computat ion is  being made and on o r prio r to the date o f such computation, as  if  such transaction had occurred on the firs t day o f the most recent Tes t Period, an d, to the extent appl icable, to the his torical ear nings  and cash flows  associated with the assets  acquired or disposed of (but without g iving ef fect to any synergies  or cos t savings , except as  set forth in the de finition of “Consolidated EB ITDA ”) and an y related incur rence or reduct ion of Indebtedness , all in accordance with Art icle 11 of Regulation  S-X un der the Secur ities  Act. If any Indeb tedness  bears  a floating rate of in teres t and is  being given pr o for ma effect, the i nteres t 



on such Indebtedness  shall be calculated as  if the rate in effect on the date o f determinat ion had been the applicable rate for the ent ire perio d for w hich such pro fo rma computat ion is  being made ( taking into account any Swap Agreement appl icable to such Indebtedness). SEC TION 1.0 5. Status  of Ob ligations  . In the event that the Company o r any other Loan Pa rty shall at any time issue or have outs tanding any Subo rdinated In debtedness , the Company shall take or cause such other Loan Part y to take a ll such actions  as  shall be necessary to cause the Secured Obligations  to cons titute senior indebtedness  (how ever denominated) in respect of such Subor dinated Indebtedness  and to enable the Admin is trative Agent and the Lenders  to have and exercise any payment blockage o r other remedies  available or potent ially available to ho lders  of senior i ndebtedness  under the terms  of such Sub ordinated Indebtedness . Without limi ting the foregoing, the Secured Obli gations  are 50  

 
 

 



 

  

 

hereby des ignated as  “senior indebtedness” and as  “des ignated senior indebtedness” and words  of s imilar impor t under and i n respect of any indentu re or ot her agreement o r ins trumen t under which such Su bordinated Indebtednes s  is  outs tanding and are fur ther given all such othe r des ignations  as  shall be required under the terms  of any such S ubordinated Indebtedness  in order t hat the Lenders  may have and exerc ise any payment blockage or othe r remedies  available or po tentially available to  holders  of senio r indebtedness  under the terms  o f such Subordi nated Indebtedness . SEC TION 1.06. Interes t Rates ; LI BOR Notifications  . The inte res t rate on Eu rodolla r Loans  is  determi ned by refe rence to the L IBO Rate, which is  derived fr om the L ondon inte rbank of fered rate. The Lond on interbank offe red rate is  intended to represent the rate at which cont ributi ng banks  may obtain short -term borr owings  fro m each other in the London i nterbank ma rket. In July 201 7, the U.K. Financial Con duct Author ity announced that, a fter the end o f 2021, it w ould no lon ger persuade or compel con tribut ing banks  to make rate submiss ions  to the IC E Benchmark Adm inis tration (together w ith any successor to the ICE Benchmark Ad mi nis trator, the “IBA ”) for p urposes  of the IBA setting the London i nterbank o ffered rate. As  a result, 

it is  poss ible that commencing in 2022, the Londo n interbank o ffered rate may no lon ger be available or may no longer be deemed an appropr iate reference rate upo n which to deter mine the inte res t ra te on Eu rodolla r Loans . In light o f this  eventuality, pub lic and private sector i ndus try ini tiatives  are current ly underway to identify new or alternat ive reference rates  to be used in place of  the Lond on interbank offe red rate. In the event that the London inte rbank of fered rate is  no lon ger available or in certain othe r circumstances  as  set forth in Section 2.14(c) o f this  Agreement , such Section 2.14(c ) prov ides  a mechanism for deter mining an alte rnative rate of  interes t. T he Adminis trati ve Agent will no tify the Bo rrower Representative, pu rsuant to Section 2. 14 , in advance of any change to the reference rate u pon which the inte res t rate on E urodolla r Loans  is  based. However, the Admin is trative Agent does  not war rant or accept any respons ibility fo r, and s hall not have any liab ility wit h respect to, the adminis t ration, submiss ion or any o ther matte r related to t he London interbank o ffered rate or othe r rates  in the defi nition o f “L IBO Rate” or with respect to any alter native or successor rate thereto, o r replacement rate t here of, including wi thout li mitation, whet her the compositio n or character is tics  of any such alternative, 
successor or replacement re ference rate, as  it may or may not be adjus ted pursuant to  Section 2.14 (c) , wil l be s imilar to,  or p roduce the same value or economic equivalence of,  the L IBO Rate or have the same volume or l iquidity as  did t he London interbank o ffered rate prio r to its  discontinuance or  unavailability.  SEC TION 1.07.  Amendment and Res tatement of the Exis ting C redit Agreement .  The part ies  to this  Agreement agree that, on the E ffective Date, the te rms  and provis ions  of the Exis ting C redit Agreement  shall be and hereby are amended, superseded and res tated in thei r entirety b y the terms  and p r ovis ions  of this  Agreement. This  Agreement is  not i ntended to and shall not cons titu te a novation. All loans  made and obligations  incu rred under the Exis ting C redit Agreement w hich are outs tanding on the E ffective Date shall continue as  Loans  and Secured Ob ligations  under (and shall be governed by the terms  of ) this  Agreement and the other Loan Documents . Withou t limit ing the fo regoing, upo n the effectiveness  hereof: (a) all references  in the “Loan Documen ts” (as  defined in the E xis ting Credit Ag reement) to  the “Adminis trat ive Agent,” the “Credit Ag reement” and the “Loan Documents” shall be dee med to refer to the Admin is trative Agent, th is  Agreement and the L oan Documents , (b) Letters  o f 



Credit which remain ou ts tanding on the Effecti ve Date shall continue as  Letters  of Cred it under (and shall be governed by t he  terms  of ) this  Agreement, (c) all obl igations  cons tituting “Ob ligations” with any Lender or any  Affi liate of any Lender which a re outs tanding on the Ef fective Date shall continue as  Obligations  under t his  Agreement and the othe r Loan Docu ments , (d) the liens  and security interes ts  in favo r of the Ad minis trative Agent for the benefit o f the Secured Parties  securing payment o f the Secured Ob ligations  (and all filings  with  any Governmental A uthori ty in connection t herewith) a re in all r espec ts  continuing and in full f orce and effect wi th respect to all Secu red Obligations , (e ) the Admin is trative Agent shall, in consultat ion with the Bo rrowers , make such reallocations , sales , ass ignments  or other relevant actions  in respect of each Lender ’s  credit and loan exposure unde r the Ex is ting Credit Ag reement 51  

 
 

 



 

  

 

as  are necessary in the judgment o f the Adminis t rative Agent in o rder that each such Lende r’s  outs tanding Revolving Loans  hereunder reflect such Lende r’s  ratable share of t he outs tanding Revolving Loans  on the E ffective Date and (f) each of  the Loan Parties  reaff irms  the ter ms  and conditions  of t he “Loan Documents” (as  refe rred to and de fined in the Exis ting Credi t Agreement) executed b y it, as  modif ied and/or res tated by the “Loan Documents” (as  refe rred to and de fined herein ), and acknowledges  and agrees  that each “Loan Document” (as  refe rred to and de fined in the Exis ting Credi t Agreement ) executed by it, as  modified and /or res tated by t he “Loan Documents” (as  refe rred to and de fined herein ), remains  in full fo rce and effect and is  hereby ratified, reaff irmed and con firmed. AR TICL E I I The C redits  SEC TION 2.01. Co mmitments  . S ubject to the ter ms  and conditions  set for th he rein, each Lende r (severally and no t jointly ) agrees  to make Revolving Loans  to the Bor rowers  in Dollars  from t ime to ti me during the Availability Period if, afte r giving e ffect thereto : (i ) such Lender’s  Revolving  Exposure wou ld not exceed such Lender ’s  Commitment; (ii ) the aggregate Company Revolvin g Exposures  would  not exceed an amount equal to (x ) the Aggregate Bo rrowing Base minus  (y ) the sum of t he 

Winnebago of Indiana Revolvi ng Exposu res  of all Lende rs  plus  the Grand Des ign Revolving Exposures  of all Lenders  plus  the Newmar Revolvin g Exposures  of al l Lenders  ; (iii ) the aggregate Winnebago o f Indiana Revolvi ng Exposu res  would not exceed an amount equal to (x) the sum o f Winnebago o f Indiana ’s  Borrowing Base plus  the Company’s  Borrow ing Base minus  (y) the sum o f (A ) the excess , if any, of the aggregate Company Revol ving Ex posures  of all Lenders  ove r an amount equal to the sum of (x) t he Excess  Grand Des ign Borrowing Base and (y) the Excess  Newmar Borrow ing Base plus  (B) an amount equal to the sum of (x) the Grand Des ign Utilizati on ; and (y ) the Newmar U tilization; (iv) the aggregate Grand Des ign Revolving Exposures  would no t exceed an amount equal to (x) the sum o f Grand Des ign’s  Bor rowing Base plus  the Company’s  Borrowi ng Base minus  (y) the sum o f (A) the excess , if any, of the aggregate Company Revolvi ng Exposu res  of all Lende rs  over the amount equal to the sum of (x) Excess  Winnebago of Indiana Bor rowing Base plus  ( y) t he Excess  Newmar Borrowing  Base plus  ( B) the amount equal to t he sum of (x ) the Winnebago o f Indiana Ut ilization plus  (y) the Newmar Utilization ; and (v) the aggregate Newmar Revolvin g Exposures  would n ot exceed an 
amount equal to (x ) the sum of New mar’s  Borr owing Base plus  the Company’s  Borrowing Base minus  (y ) the sum of (A) the excess , if any, of the aggregate Company Revolving  Exposures  of al l Lenders  ove r  the amount equal to  the sum of (x) Excess  Winnebago of Indiana Bor rowing Base plus  (y) the Excess  Grand Des ign Borrowing Base plus  (B) the amoun t equal to the sum o f (x) the Winnebago of Indiana Util ization plus  (y ) the Grand Des ign Uti lization; and subject, in each case, to the Adminis t rative Agent’s  autho rity, in i ts  sole discretion, to make P rotective Advances  and Overadvances  pursuant to t he terms  of Sections  2.04 and 2. 05 . Within the forego ing limi ts  and subject to the terms  and conditi ons  set forth herei n, the Borrowe rs  may bor row, prepay and reborrow 52  



 
 

 



 

  

 

Revolving Loans . The li mitations  on Bo rrowings  re ferred to in clauses  (i) thr ough (iv ) above are re ferred to co llectively as  the “Revolving Ex posure Li mitations  ”. S ECTION 2.02. Loans  and Bor rowings  . (a ) Each L oan (other  than a Swingl ine Loan)  shall be made as  part of a Bor rowing cons is ting of Loans  of the same Class  and Type made by the applicable Lenders  ratably i n accordance with their respective Commitments  o f the applicable Class . The failure o f any Len der to make any Loan requi red to be made by i t shall not relieve any o ther Lende r of i ts  obligations  hereunder ; provi ded that the Commi tme nts  of the Lenders  are several and no Lender shall be respons ible fo r any other  Lender ’s  failure t o make Loans  as  required. An y Protect ive Advance, any Overadvance and any Swingl ine Loan shall be made in accordance with  the procedures  set fo rth in Sectio ns  2.04 and 2.05 . ( b) Sub ject to Section 2. 14 , each Revolving Borro wing shall be compr ised entirely of ABR Loans  or Eu rodolla r Loans  as  the Borrower Rep resentative may reques t in accordance herewith. Each Swingl ine Loan shall be an ABR Loan. Each Lender  at its  option may make any Eu rodollar Loan by caus ing any domestic o r fore ign branch or Affi liate of such Lende r to make such Loan (and in the case of an Af filiate, the p rovis ions  of 

Sections  2.14 , 2.15 , 2.16 and 2 .17 shall apply to such Af filiate to t he same extent as  to such Lender); p rovided that any exercise of  such option shall not af fect the obligat ion of the relevant Borr ower to repay such Loan in accordance with the te rms  of th is  Agreement. (c) A t the commencement o f each Interes t Per iod fo r any Eu rodolla r Revolving Bor rowing, such Bor rowing shall be in an agg regate amount that is  an integ ral mult iple of $100 ,000 and not less  than $1,000,000 . ABR Borrowings  may be in any a mount. Bor rowings  of m ore than one Type and Class  may be outs tanding at the same time; pro vided that there shall not at any ti me be more than a to tal of s ix (6 ) E urodolla r Borro wings  outs tanding. (d ) Notwit hs tanding any other p rovis ion o f this  Agreement, t he Borrower Rep resentative shall not be entitled to reques t, or to elect to con vert or con tinue, any Bor rowing i f the Inte res t Period reques ted with respect thereto woul d end after t he Maturity Date. S ECT ION 2.03. Reques ts  for Bor rowings  . To reques t a Revolving Borr owing, the Bor rower Representative shall noti fy the Admin is trative Agent o f such reques t either in w riting (delivered by hand or facs imi le) in the form at tached hereto as  Exhibit  G-1 o r such other fo rm approved b y the Adminis t rative Agent and s igned by a Respons ible Officer of the 
Borrower Representative or by  telephone or t hrough Electron ic Sys tem, if a rrangements  fo r doing so have been approved b y the Adminis t rative Agent (o r if an Extenuatin g Circumstance shall exis t, by telephone), no t later than (a) in the case of a Eurodol lar Borr owing, 10:00  a.m., Chicago time, th ree  (3) Bus iness  Days  before the date of the p roposed Borrow ing or (b) in the case of an ABR Borrowing, 10:0 0 a.m., Chicago time, on the date of the p roposed Borrowin g; prov ided that any such notice of an ABR Revolving Bo rrowing to finance the reimbursement o f an LC Disbursement as  contemplated by Secti on 2.06(e) may be g iven not later than 9:00 a.m., Chicago t ime, on the date o f s uch proposed Borrowi ng. Each such Borr owing Reques t shall be irrevocable and each such telephonic Borr owing Reques t, if per mitted, shall be confi rmed im mediately upon t he cessation of the Extenuatin g Circumstance by hand deliver y, facs imile or a com munication t hrough Electron ic Sys tem to the Adm inis trative Agent o f a wri tten Borrow ing Reques t in the for m attached hereto as  Exh ibit G-1 or such other form app roved by the Ad minis trative Agent  and s igned by a Respons ible Officer o f the Borrowe r Representative. Each such written (or if per mitted, telephon ic) Borr owing Reques t shall specify the follow ing 



informat ion in compl iance with Section 2.0 2 : (a) the name of the appl icable Borrower ; 53  

 
 

 



 

  

 

(b) the aggregate amo unt of t he reques ted Borrowing  and a breakdown o f the separate wires  compris ing such Bor rowing; (c) the da te of such Bor rowing, which shall be a Bus iness  Day; (d) whethe r such Borrowing is  to be an ABR Borrowing o r a Eu rodollar Bo rrowing ; and (e) in the case of a Euro dollar Bor rowing, the initial Interes t Per iod to be applicable the reto, which shall be a period con templated by the de finition  of the te rm “Inte res t Period”. I f no election as  to the Type of Bo rrowing is  specified, then the reques ted Borrow ing shall be an ABR Borrowing. If no Interes t Per iod is  specified with respect to any reques ted Eurodo llar Bor rowing, then t he relevant Bor rower shall be deemed to have selected an Interes t Per iod of o ne month’s  du ration. P rompt ly follo wing receipt o f a Borrow ing Reques t in accordance with this  Section, the Adminis trat ive Agent shall advise each Lender of the deta ils  thereof and o f the amount of such Lender ’s  Loan to be made as  part of the req ues ted Borrowing. SECT ION 2.04. Protective Advances  . (a) Subject to the l imitatio ns  set forth below, t he Adminis trati ve Agent is  authorized by t he Borrowers  and the Lenders , f rom time to time in the Adminis trat ive Agent’s  sole discretion ( but shall have absolutely no obligation to), to make Loans  to the Bor rowers , on behalf  of all 

Lenders , which the Admin is trative Agent, in its  Permi tted Discretion, deems necessary or des irable (i ) to preserve or  protect the Collate ral, or any po rtion thereof, (ii) to enhance the likelihood of, or  maximize the amoun t of, repayment of t he Loans  and other Ob ligations , or (iii ) to pay any othe r amount chargeable t o or requ ired to be paid by the Borr owers  pursuant to the te rms  of this  Ag reement, including payments  of rei mbursable expenses  (including cos ts , fees , and expe nses  as  described in Section 9.03 ) and  other sums payable under t he Loan Documents  (any of such Loans  are herein refer red to as  “Prote ctive Advances  ”); provided that, the agg regate amount o f Pro tective Advances  outs tanding at any time, when agg regated with the  amoun t of Overadvances  outs tanding at such ti me, shall not at any time exceed 10 % of the Agg regate Commitmen t; prov ided fur ther that, t he Aggregate Revolving Exposure afte r giving e ffect to the Protective Advances  being made shall not exceed the Agg regate Commitment . Protect ive Advances  may be made even if the conditio ns  precedent set forth i n Section 4.02 have no t been satis fied. The P rotective Advances  shall be secured by the Liens  in favo r of the Adminis trat ive A gent in and to the Collateral and shall cons ti tute Obligations  hereun der. All Protective Advances  
shall be ABR Borrowings . The making o f a Pro tective Advance on any one occas ion shall not obligate the Ad minis trative Agen t to make any P rotective Advance on any othe r occas ion. The Adminis t rative Agent’s  autho rization to make Protective Ad vances  may be revoked at any time by the Requi red Lenders . Any such revocati on must be in wr iting and shall become ef fective prospectively upo n the Adminis t rative Agent’s  receipt t hereof. At any time that the re is  s ufficient Agg regate Availability  and the conditions  p recedent set forth in Section 4.02 have been satis fied, the Ad minis trative Agent may reques t  the Lenders  to make a Revolving Loan to repay a Protective Advance. At any o ther ti me the Adminis trat ive  Agent may requ ire the Lenders  to fund their risk participations  described in Section 2.04 (b) . (b) Upon the making o f a Protecti ve Advance by the Adminis t rative Agent (whethe r befo re or afte r the occurrence of  a Default), each Lender shall be deemed, withou t fur ther action by any party hereto , to have unconditi onally and i rrevocably pu rchased from the Ad minis trative Agent, w ithout recourse or war ranty, an undivi ded interes t and partici pation in such P rotective Advance in pr oportio n to its  Applicab le Percentage. From and  after the date, if any, on which any  Lender is  required to fund its  



participation in any Protective Ad vance purchased hereunder, the Admi nis trative Agent shall p romptly dis tribute t o such Lender, such Lende r’s  Applicable Pe rcentage of all payments  of  principal and interes t 54  

 
 

 



 

  

 

and all proceeds  of Collateral received by the Adminis trat ive Agent in respect of such Protective Advance. S ECT ION 2.05. Swi ngline L oans  and Overadvances  . (a) The Adm inis trative Agent, the Swingli ne Lender and the Lenders  agree that i n order to facilitate  t he adminis tration  of this  Ag reement and the other Loan Documents , p romptly a fter the Bor rower Representative reques ts  an ABR  Borrowing, the Swingl ine Lender may elect to have the terms  o f this  Section 2.05 (a) apply to such Borrowing Reques t by advancing, o n behalf of  the Lenders  and in the amount reques ted, same day funds  to the Borrowe rs , on the date of the applicable Bor rowing t o the Fundi ng Account(s ) (each such Loan made solely by the Swin gline Lende r pursuant to this  Section 2.05 (a) is  refe rred to in  this  Agreement as  a “Swingline Loan ”), wi th settlement among the m as  to the Swingl ine Loans  to take place on a perio dic bas is  as  set forth in Section 2.05 (d) . Each Swing line Loan shall be subject to all the terms  and condit ions  applicable to other ABR Loans  funded by the Lenders , except that all payments  the reon shall be payable to the Swin gline Lende r solely fo r its  own account. In add ition, the Bor rower Representative hereby aut h orizes  the Swingline Lender to, and t he Swingline Lender may, subject t o the terms  and condit ions  

set forth herein (but with out any fu rther w ritten not ice required ), to the extent t hat fro m time to time on any Bus iness  Day funds  are required un der the DDA Access  Product to reach the Target Balance (a “Deficiency F unding Date ”), make available to the Bor rowers  the proceeds  of a Swin gline Loan in the amount o f such deficiency up to the Target Balance , by means  of a c redit to the Funding Account on  or befo re the s tart o f bus iness  on the next succeeding Bus iness  Day, and such Swingline Loan shall be deemed made on such Deficiency F unding Date. The aggregate amount o f Swing line Loans  outs tandi ng at any time shall not exceed an amount equal to 10% o f the Aggregate Com mitment. The Swing line Lende r shall not make any Swi ngline L oan if the reques ted Swingline Loan results  in the Bor rowers  faili ng to be in comp liance with the Revolving Exposure Limitat ions  (befo re or afte r giving e ffect to such Swing line Loan ). All Sw ingline Loans  shall be ABR Borrowings . (b) A ny provis ion of this  Ag reement to the cont rary notwi ths tanding, at the reques t o f the Borrowe r Representative, the Adminis t rative Agent may in its  sole discretion (but w ith absolutely no ob ligation ), make Revolving Loans  to the Borrowers , on behal f of the Lenders , in amounts  that exceed Agg regate Availability o r any Bor rower’s  
Availability (any such excess  Revolving Loans  are herein referred to collectively as  “Overadvances  ”); provided that, no Overadvance shall result in a De fault due to Bor rowers ’ failure to co mply with Section 2.01 for so long as  such Overadvance remains  outs tanding i n accordance with the ter ms  of this  paragraph , but solely with respect to the amount o f such Overadvance. In additio n, Overadvances  may be made even if the condi tion precedent set fo rth in Section 4.02(c ) has  not been satis fied. All Overadvances  shall cons titute ABR Borrowings . The making o f an Overadvance on any one occas ion shall not obligate the Adminis trat ive Agent to make any Ove radvance on any other occas ion. The auth ority o f the Adm inis trative Agent t o make Overadvances  is  limited to an agg regate amount not t o exceed, when aggregated with the agg regate amount of Protecti ve Advances  outs tanding at such time, 10% o f the Aggregate Com mitment at any time, no Overadvance may remain outs tanding for more than th irty (30) days  and no Overadvance shall cause any Lender ’s  Revolving Exposu re to exceed its  Commitment; provided that, the Required Lenders  may at any time revoke the Admin is trative Agent’s  autho rization to  make Overadvances . Any such revocation must be in writ ing and shall become effective 



prospectively upon the Admi nis trative Agent ’s  receipt thereof.  (c) Upon the making o f a Swingl ine Loan o r an Overadvance (whether before o r after t he occurrence of a Defaul t and regard less  of whether a Settlement has  been reques ted with respect to such Swingline Loan or Ove radvance), each Lender shall be deemed, with out fu rther action by any party he reto, to have uncondi tionally and i rrevocably pu rchased from t he Swingline Lender o r the Admin is trative Agent, as  the case may be, without recou rse or warranty,  an undivided in teres t and 55  

 
 

 



 

  

 

participation in such Sw ingline Loan or Overadvance in p ropo rtion to i ts  Applicable Percentage of the Commitmen t. The Sw ingline  Lender or the Adminis trat ive Agent may, at any t ime, requi re the Lenders  to fund thei r participat ions . Fro m and after t he date, if any, on wh ich any Lender is  required to fund its  par ticipation in  any Swingl ine Loan o r Overadvance purchased hereunder, t he Adminis trati ve Agent shall promp tly dis tri bute to such Lender,  such Lender’s  Appl icable Percentage of all pay ments  of pr incipal and interes t and all p roceeds  of Collateral received by the Adminis t rative Agent in respect of such Swingline Loan or Overadvance. (d) The Adminis trat ive Agent, on behalf  of the S wingline Lender, shall reques t settlement (a “Settlement ”) w ith the Lenders  on at leas t a weekly bas is  and on any date that the Adminis trati ve Agent elects , by notify ing the Lende rs  of such reques ted Settlement by facs imile, telephone, o r e-mail no later than 12 :00 noon, Chicago ti me, on the date of  such reques ted Settlement ( the “Settlement Date ”). Each Lende r (othe r than the Sw ingline Lender, in the case of the Sw ingline Loans) shall transfer t he amount of  such Lender’s  Appl icable Percentage of the ou ts tanding pri nci pal amount of the appl icable Loan with  respect to which Sett lement is  reques ted to the 

Adminis trative Agent, t o such account of the Admin is trative Agent as  the Admin is trative Agent may des ignate, not later than 2:0 0 p.m., Chicago ti me, on such Settlement Date. Set tlements  may occur du ring the exis tence of a Defaul t and whether o r not the appl icable conditions  precedent set for th in Sectio n 4.02 have then been satis fied. Such amo unts  transfer red to the Admi nis trative Agent shall be applied agains t the am ounts  of the Sw ingline Lender’s  Swi ngline L oans  and, together with Swingline Lender’s  Appl icable Percentage of such Swi ngline L oan, shall cons titute Revolving Loans  of such Lenders , r espectively. If any such amount is  not t ransferred to the Adminis trat ive Agent by any Lender on such Settle ment Date, the Swing line Lende r sha ll be entitled to recover f rom such Lender on demand such amount, toget her with i nteres t thereon, as  specified in Sectio n 2.07 . S ECT ION 2.06. Letters  of Credi t . (a) General  . Subject to the terms  and conditi ons  set forth herei n, the Borrowe r Repres entative may reques t the issuance of Lette rs  of Credit for its  own account o r fo r the account of ano ther Bor rower denominated in Dollars  as  the applicant thereo f fo r the support o f its  or its  Subs idiaries ’ obl igations , in a fo rm reasonably acceptable to the Admin is trative Agent and the relevant Issuing Bank, at any time 
and from t ime to time d uring t he Availability Period. In the event of  any incons is tency between the terms  and conditions  o f this  Agreement and t he terms  and conditio ns  of any fo rm of letter of  credit applicatio n or othe r agreement submit ted by the Bor rowers  to, or ente red into by the Borrowers  wit h, the relevant Issuing Bank relating to any Letter o f Credit, the terms  and conditions  o f this  Agreement shall cont rol. Notwi ths tanding anything herein to the con trary, t he Issuing Bank shall have no obligation he reunder to issue, and shall not is sue, any Letter of Credit (i) the proceeds  of which woul d be made avail able to any Person (A)  to fund an y activity o r bus iness  of or with any Sanctioned Person, o r in any count ry or territ ory that, at the time o f such funding, is  the subject o f any Sanctions  or (B) in any manner that woul d result in a vio lation of any Sanctions  by any part y to this  Agreement,  (ii ) if any o rder, jud gment or decree of any Govern mental Autho rity o r arbit rator shall by i ts  terms  purpo rt to enjoin  or res trai n the Issuing Bank fro m issuing such Letter o f Credit, o r any Requirement o f Law relating to the Issuing Bank or any reques t o r directive (whether o r not having t he force o f law) f rom any Gove rnmental Authority wi th jurisdict ion over the Issuing Bank shall prohibit, o r reques t that the Issuing Bank 



refrain from, t he issuance of letters  of credit gene rally or such Letter o f Credit in pa rticular o r shall impose upon the Iss uing Bank with respect to such Letter of Credit any  res triction, reserve or capital requirement (fo r which the Issuing Bank is  not othe rwise compensated hereunder) no t in effect o n the E ffective Date, or shall impose upon the Issuing Bank any un reimbursed loss , cos t or expense which was  not applicable on the E ffective Date and which t he Issuing Bank in good fai th deems material to i t, or (iii)  if the issuance of such Lette r of Credit  would violate o ne or mo re policies  of the Issuing Bank applicable to letters  of credit  generally; p rovided that, n otwiths tanding anyt hing herein to the contra ry, (x ) the Dodd- Frank Wall Street 56  

 
 

 



 

  

 

Reform and Consumer P rotection Act and all reques ts , rules , guidelines , requi rements  or di rectives  thereunder or is sued in connection therewith o r in the i mplementation thereof, and (y) all reques ts , rules , guidelines , requi rements  or di rectives  promulgated by the Bank for Internati onal Settlements , the Basel Committee on Banking  Supervis ion (or any successor or s imilar  authorit y) or  the United S tates  or foreig n regulato ry author ities , in each case pursuant to Basel III, shall in each case be deemed not to be in effect on the E ffective Date fo r purposes  of clause (ii ) above, regard less  of the date enacted, adopted, is sued or implemented. (b ) Notice of Issuance, Amendment, Renewal, Extens ion; Certain Cond itions  . To reques t the issuance of a Letter o f Credit (or the amend ment, renewal or ex tens ion of an outs tanding Letter o f Credit ), the Bor rower Representative shall hand deliver o r telecopy ( or t ransmit throu gh Elect ronic Sys tems, if a rrangements  fo r doing so have been approved b y the relevant Issuing Bank) to an Issuing Bank and the Admin is trative Agent ( reasonably in advance of, but in any event no less  than three (3 ) Bus iness  Days  prior to, the reques ted date of is suance, amendment, renewal or extens ion) a notice re ques ting the issuance of a Letter o f Credit, o r identi fying the Letter o f Credit to be 

amended, renewed or extended, and specifying the date of is suance, amendment, renewal or ex tens ion (which shall be a Bus iness  Day), the date on which such Letter o f Credit is  to exp ire (which shall co mply with pa ragraph (c ) of th is  Section), the am ount of such Letter o f Credit, the name and add ress  of the beneficiary t hereof and such other info rmation as  shall be necessary to prepare, amend, renew o r extend such Letter o f Credit. In additio n, as  a condition to any such Let ter of Cred it is suance, the applicable Borrower shall have entered into a continui ng agreement ( or othe r letter o f credit agreemen t) fo r th e issuance of letters  of credit and/or shall subm it a letter o f c redit appl ication in each case, as  required by the Issuing Bank and us ing such Issuing Bank’s  s tandard for m (each, a “Lette r of Credi t Agreement ”). If reques ted by such Issuing Bank, the applicable Borrower also shall submit a let ter of c redit application  on such Issuing Bank’s  s tandard for m in connection wi th any reques t fo r a Lette r of Credit . A Lette r of Credi t shall be issued, amended, renewed or extended only i f (and up on issuance, amendment, renewal or extens ion o f each Letter o f Credit t he Borrowers  shall be deemed to represent and warran t that), afte r giving e ffect to such issuance, amendment, renewal or extens ion (i) the agg regate LC 
Exposure shall not exceed $19,250,000  and (ii ) the Borr owers  shall be in compliance with t he Revolving Ex posure Li mitations . Notwit hs tanding the fo regoing o r anything to  the contrar y contained herein, no  Issuing Bank shall be obligated to issue or mod ify any Letter o f Credit i f, immediatel y after g iving ef fect thereto, the ou ts tanding LC Exposure in respect of all Lette rs  of Credit is sued by such Person and its  Af filiates  would exceed such Issuing Bank’s  Issuing Bank Sublim it. Without  limit ing the fo regoing and wi thout af fecting the lim itations  contained herein,  it is  unders tood and ag reed that the Bor rower Representative may fro m time to t ime reques t that an Issuing Bank issue Letters  of C redit in excess  of its  individ ual Issuing Bank Subli mit in e f fect at the time o f such reques t, and each Issuing Bank agrees  to cons ider any such reques t in good faith . Any Lette r of Cre d it so issued by an Issuing Bank in excess  of its  individual Issuing Bank Subli mit then in e ffect shall nonetheless  cons titute a Letter of Credit for all  purposes  of the Credit A greement, and shall not a ffect the Issuing Bank Sub limit o f any other  Issuing Bank, subject to the limi tations  on the aggregate LC Exposure set fo rth in clause (i ) of t his  Section 2.06(b ) . (c) Expi ration Date  . Each Letter of Credit shall expi re (o r be subject to term ination or  



non-renewal by not ice from the relevant Issuing Bank to the bene ficiary the reof) at o r pr ior to t he close of bus iness  on the earlier of (i) the date o ne year after t he date of the issua nce of such Letter o f Credit (or, i n the case of any renewal or extens ion the reof, inclu ding, withou t limi tation, any automat ic renewal prov is ion, one year after such renewal or extens ion) and (ii) the date that is  five (5) Bus iness  Days  prior to the Maturi ty Date. (d ) Partici pations  . By the issuance of a Letter o f Credit (or an amendment  to a Lette r of Credi t increas ing the amount thereof ) and without  any fur ther action on the part o f any I ssuing Bank or the Lenders , each Issuing Bank hereby grants  to eac h Lende r, and each Lender he reby acquires  fro m each 57  

 
 

 



 

  

 

Issuing Bank, a participation in such Let ter of C redit equal to such Lende r’s  Applicable Pe rcentage of the aggregate amou nt available to be d rawn under such Lette r of Cred it. In cons iderat ion and in f urtherance o f the fo regoing, each Lender  hereby absolutely and uncond itionally ag rees  to pay to the Adminis t rative Agent, f or the account o f the relevant Issuing Bank, such Lender’s  Applicable Pe rcentage of each LC Disbursement made by such Issuing Bank and not reimbursed by t he Borrowers  on the date d ue  as  provided in parag raph (e) of this  Section , or o f any reimbu rsement payment requ ired to be refund ed to the Borrowers  fo r any reas on. Each Lender acknowledges  and agrees  that its  obligat ion to acquire pa rticipations  pu rsuant to this  paragraph in respect of Letters  of Credi t is  absolute and unconditional and shall n ot be affected by any ci rcumstance whatsoever, including any amend ment, renewal o r extens ion of any Letter o f Credit o r the occurrence and conti nuance of a Default o r reduction  or ter mination o f the Commi tments , and that each such payment shall be made without any offset, abatement, wi thholding o r reducti on whatsoever. (e) R eim bursement . I f the Issuing Bank shall make any LC Disbu rsement in respect of a Let ter of C redit, the Bor rowers  shall reimbu rse such LC Disbursement by 

paying to the Admin is trative Agent an amoun t equal to such LC Disbursement (i) not later than 11: 00 a.m., Chicago time, on  the date that such LC Disbursement is  made, i f the Borr ower Representative shall have received notice of such LC Disbursement prio r to 9:00 a. m., Chicago time, on such date, or,  (ii ) if such notice has  not been received by the Borrower Rep resentative prior to such time on such date, then not late r than 11:00  a.m., Chicago time, on (A) the Bus iness  Day that the Borrowe r Representative receives  such notice, if such notice is  received prio r to 9:00 a.m ., Chicago time, on the day o f recei pt, or (B) the Bus iness  Day immediately following  the day that the Bor rower Representative receives  such notice, if such notice  is  not received prior  to such time on the day o f receipt; p rovided that,  the Borrowe rs  may, subject to the conditio ns  to borro wing set for th herein, reques t in accordance with Section 2.0 3 or 2.05 that such payment be financed wit h an ABR Revolving Borrowi ng or Swingline Loan in an equivalent am ount and, to t he extent so financed, the Bor rowers ’ obli gation to make such payment shall be discharged and replaced by the resulting ABR Revolving Bo rrowin g or Sw ingline Loan. If t he Borrowers  fail to make such payment when due, the Admin is trative Agent shall not ify each 
Revolving Lender o f the applicable LC Disbursement, the payment then d ue fro m the Borrowe rs  in respect thereof and such Lende r’s  Applicable Pe rcentage thereof. Promp tly fo llowing receipt of such notice, each Revolving Lender shall pay to the Ad minis trative Agent  its  Applicable Percentage o f the payment then d ue fro m the Borrowe rs , in the same manner as  provided i n Section 2.07 w ith respect to Loans  made by such Lender (and Section 2.07 shall apply , mutatis  mutand is , to the payment obl igations  of the Revolvi ng Lenders ),  and the Adminis t rative Agent shall pro mptly pay to  the Issuing Bank the a mounts  so received by it f rom the Revolving Lenders . P romptly follow ing receipt by t he Adminis trat ive Agent of any pay ment fr om the Bor rowers  pursuant to th is  paragraph, the Adm inis trative Agent shall d is tribute such payment to the Issuing Bank or, to t he extent that Revolving Lenders  have made payments  pursuant to this  paragraph to  reimbu rse the Issuing Bank, then to such Lenders  and the Issuing Bank as  their in teres ts  may appear. Any payment made by a Revolvi ng Lender  pursuant to th is  paragraph to reimburse the Issuing Bank fo r any LC Disbu rsement (other than the fund ing of ABR Revolving Loans  or a Swingl ine Loan a s  contemplated above)  shall not cons titute a L oan and shall not relieve 



the Borrowers  of t heir obli gation to reimburse such LC Disbursement. (f) Ob ligations  Absolute . The Borrowers ’  joint and several obl igation to reimburse LC Disbursements  as  provided in paragraph  (e) o f this  Section shall be absolute, uncond itional and i rrevocable, and shall be per formed i n accordance with the ter ms  of this  Agreement u nder any and all ci rcumstances  whatsoever and irrespective of (i ) any lack of val idity o r enforceabil ity of any Letter o f Credit, any Letter of Credit A greement or this  Agreement, o r any term o r pro vis ion therein o r herein, (ii) any draft o r other document presented under a Le tter of Credi t provin g to be fo rged, f raudulent or invalid in any respect or any s tatement therein be ing untr ue or inaccurate in any respect, (iii ) any payment by an Issuing Bank under a Letter  of Credit agains t p resentation of a d raft or  other documen t that does  not 58  

 
 

 



 

  

 

comply with the te rms  of such Lette r of Credi t, or ( iv) any ot her event or ci rcumstance whatsoever, whether or not s imilar to any of t he foregoi ng, that mig ht, but for the p rovis ions  of this  Secti on, cons titute a legal or eq uitable discharge of, o r pro vide a right of setoff agai ns t, the Borrowers ’  obligations  hereunde r. Neither t he Adminis trat ive Agent, the Lende rs  nor any Issuing Bank, no r any of thei r Related Parties , shall have any liabil ity or respons ibility by reason of or in  connection with t he issuance or transfer of any Letter o f Credit o r any payment o r failu re to make any paymen t thereunder (ir respective of any of the  circumstances  refer red to in the p receding sentence), or any er ror, o miss ion, interr uption, loss  or delay in  transmiss ion or delive ry of any d raft, n otice or othe r communicati on under o r relating to any Let ter of Cred it (inclu ding any document required to make a drawing t hereunder) , any erro r in inte rpretation  of technical te rms  or any consequence aris ing fr om causes  beyond the control of  the relevant Issuing Bank; provided that t he foregoi ng shall not be cons trued to excuse any Issuing Bank f rom liabi lity to the Bo rrowers  to t he extent of any di rect damages  (as  opposed to special, indirect, consequential or punit ive damages , cla ims  in respect of which are hereby  waived by the Bor rowers  to the 

extent permitted by app licable law) suf fered by any Bor rower that a re caused by such Issuing Bank’s  failure to exercise care when determini ng whether d rafts  and other docu ments  presented under a Let ter of C redit comply w ith the ter ms  thereof. The parties  hereto exp ress ly agree that, in the absence of gross  negligence or will ful m isconduct on the part o f any Issuing Bank (as  finally  determined by a cou rt of co mpetent ju risdiction), such Issuing Bank shall be deemed to have exercised care in each such determinatio n. In f urtherance o f the fo regoing and with out lim iting the  general ity thereo f, the part ies  agree that, with respect to documents  presented which appear o n their face to be in subs tantial compliance with t he terms  of a Letter o f Credit, each Issuing Bank may, in i ts  sole discretion, either accept and make payment upo n such documents  without respons ibility fo r fu rther inves tigati on, regard less  of any notice or in formati on to the cont rary, o r refuse to accept and make payment upo n such documents  if such documents  are not in  s trict compliance wit h the terms  of  such Letter o f Credit. (g) Disbursement Procedures  . Each Issuing Bank shall, promptly followi ng its  receipt the reof, examine all docu ments  purpor ting to rep resent a demand for payment  under a Let ter of C redit. Each Issuing Bank shall promptly 
notify the Adm inis trative Agent and the applicable Borrowe r by telephone (confi rmed by fax o r thr ough E lectronic Sys tems) o f such demand fo r payment and whether  such Issuing Bank has  made or will make an LC Disbu rsement thereunder; p rovided that  any failu re to give or delay in giving  such notice shall not relieve the Bor rowers  of their obl igation to reimburse such Issuing Bank and the Lende rs  with respect to any such LC Disbursement. ( h) In terim Interes t . I f any Issuing Bank shall make any LC Disbursement, t hen, unless  the Borrowers  shall reimbu rse such LC Disbursement in fu ll on the date suc h LC Disbursement is  made, the unpaid amoun t thereof sha ll bea r interes t, fo r each day fro m and includin g the date such LC Disbursement is  made to but exclu ding the date that t he Borrowers  rei mburse such LC Disbursement, at the rate per annum then app licable to ABR Revolving L oans  and such interes t shall be payable on the date when such reimbursement is  due; p rovided that, i f the Bor rowers  fail to  reimbu rse such LC Disbursement when due pursuant to pa ragraph (e ) of th is  Section, then Section  2.13(d ) shall apply. In teres t accrued pursuant to th is  paragraph shall be fo r the account of such Issuing Ba nk, except that interes t accrued on and afte r the date of pay ment by any Len der pursuant to 



paragraph (e) o f this  Section to reimb urse such Issuing Bank shall be for the account of such Lender to t he extent of such payment. (i) Replacement and Res ignation of  an Issuing Bank . (A) Any  Issuing Bank may be replaced at any time by  written ag reement among the Bo rrower Representative, the Ad minis trative Agent,  the replaced Issuing Bank and the successor Issuing Bank. The Adminis trati ve Agent shall notif y the Lenders  o f any such replacement of an Issuing Bank. At the time any such replacement shall become ef fective, the Borr owers  shall pay all unpaid fees  accrued fo r the account of t he replaced Issuing Bank pursuant to Section 2.1 2(b) .  Fro m and after t he effective date o f any such replacement, (i ) the successor Issuing Bank shall have all the rights  and obligations  o f an Issuing Bank under this  Ag reement with respect to Letters  59  

 
 

 



 

  

 

of Credit to be issued thereafte r and (ii ) refe rences  herein to the ter m “Issuing Bank ” shall be deemed to refer t o such successor or to any previous  Issuing Bank, or to such successor and all previous  Issuing Banks , as  the context shall require. Afte r the replacement o f an Issuing Bank hereunder, the replaced Issuing Bank shall remain a part y hereto and shall continue to have all the ri ghts  and obligations  o f an Issuing Bank under this  Ag reement with respect to Letters  of Cred it then outs tanding and issued by it prio r to such replacement, but shall no t be requi red to issue additional Let ters  of Credit or extend o r otherwise amend any exis ting Lette rs  of Credit. (B) Sub ject to the appoint ment and acceptance of a successor Issuing Bank in accordance with the terms  of this  Agreement, any  Issuing Bank may res ign as  an Issuing Bank at any time upon th irty (30) days ’ p rior w ritten no tice to the Admi nis trative Agent, the Bo rrower Representative and the Lenders , in which case, such res igning Issuing Bank shall be replaced in accordance with Section 2.06 (i)(A ) above. (j ) Cash Collateralization . If any Event of De fault shall occur and be contin uing, on the Bus iness  Day that the Borrowe r Representative receives  notice fro m the Adminis trati ve Agent or the Requi red Lenders  ( or, i f the matur ity of the Loans  has  been 

accelerated, Revolving Lenders  with LC Exposure representing greater than 66 2/3 % of t he aggregate LC Exposure) demandi ng the  depos it of cash collateral p ursuant to this  parag raph, the Bor rowers  shall depos it in an account with t he Adminis trat ive Agent, in the name o f the Admin is trative Agent and for the benef it of t he Revolving Lende rs  (the “LC Collateral  Account ”), an amount  in cash equal to 103% o f the amount  of the LC Exposure as  of s uch date plus  accrued and unpaid interes t thereon; p rovided that  the obligatio n to depos it such cash collateral shall become effective i mmediately, and such depos it shall become immediately due and payable, wi thout demand o r other n otice of any ki nd, upon the occur rence of any Event of De fault with respect to any Borrower described in clause (h) o r (i ) of A rticle VI I . Such depos it shall be held by the Adminis trat ive Agent as  collateral fo r the payment and pe rfor mance of the Secu red Obligations . The Adminis trat ive Agent shall have exclus ive dominion and con trol, i ncluding the exclus ive r ight of w ithdrawal, ove r the LC Collate ral Account and the Bor rowers  hereby gran t the Adminis t rative Agent a sec urity in teres t in the LC Collate ral Account and all money or ot her assets  on depos it therein or credited theret o. Other than any interes t earned on the in ves tment of 
such depos its , which inves tments  shall be made at the option and sole discretion of the Ad minis trative Agen t and at the Borr owers ’ risk and expense, such depos its  shall not bear interes t. In teres t or pro fits , if any , on such inves tments  shall accumulate in the LC Collate ral Account. Moneys  in the LC Collateral Accoun t shall be applied by the Adm inis trative Agent to reimbu rse the Issuing Bank for LC Disbursements  for wh ich it has  not been reim bursed and, to the extent n ot so applied, shall be held fo r the satis faction of the reimbu rsement obligatio ns  of the Borr owers  for the LC Ex posure at such time or, if th e maturity o f the Loans  has  been accelerated (but subject to the consent of Revol ving Lende rs  with LC Exposure rep resenting greater than 6 6 2/3% o f the aggregate LC Exposu re), be applied to satis fy o ther Secured Ob ligations . I f the Borr owers  are requi red to prov ide an amount o f cash collateral hereunder as  a result of the occurrence of an Event o f Default, such amount (to the extent  not applied as  aforesaid) shall be returned to the Borrowe rs  within th ree (3) Bus iness  Days  after all such Events  of Defaul t have been cured or waived as  confi rmed in w riting b y the Adminis t rative Agent. (k ) Issuing Bank Reports  to the Adminis t rative Agent . Unless  otherwise agreed by the Adm inis trative Agent, each Issuing 



Bank shall, in addition to its  not ification ob ligations  set for th elsewhere in this  Section, report in  writin g to the Adm inis trative Agent (i) pe riodic activity (fo r such period o r recur rent periods  as  shall be reques ted by the Adminis t rative Agent) in respect of Letters  of Credi t is sued by such Issuing Bank, including all is suances , extens ions , amendments  and renewals , all expirations  and cancelations  and all disbursements  and reimbursements , (ii ) reasonably pr ior to the time that s uch Issuing Bank issues , amends , renews or extends  any Letter of C redit, the date of such issuance, amendment, renewal o r extens ion, and the s tated amount of the Letters  of C redit is sued, amended, 60  

 
 

 



 

  

 

renewed or extended by it and o uts tanding after  giving ef fect to such issuance, amendment, renewal or extens ion (and whether the amou nts  thereof shall have changed), (iii ) on each Bus iness  Day on which such Issuing Bank makes  any LC Disbursement, the date and amount of such LC Disbursement, (iv) on any  Bus iness  Day on which any Borrower fails  to reimbu rse an LC Disbursement required to be reimb ursed to such Issuing Bank on such day, the date of such failu re and the amount o f such LC Disbursement, and (v) on any o ther Bus iness  Day, such other informat ion as  the Adminis trati ve Agent shall r easonably reques t as  to the Letters  of Credit is sued by such Issuing Bank. (l)  LC E xposure Determinat ion . Fo r all pur poses  of this  Agreement, the amoun t of a Letter of C redit that, by its  terms  or t he terms  of any docu ment related the reto, prov ides  for one o r more auto matic increases  in the s tated amount thereof  shall be deemed to be the maximu m s tated amount o f such Letter o f Credit af ter giving  effect to al l such increases , whether or not such maximum  s tated amount is  in ef fect at the time o f determinat ion. (m ) Let ters  of Credit Issued for Account o f Subs idiar ies  . Notwiths tanding that a Letter o f Credit is sued or outs tanding hereunde r suppo rts  any obligations  o f, or is  fo r the account o f, a Subs idiary, o r 

s tates  that a Subs idiary is  the “account party,” “applicant,” “cus tomer,” “ins tructing party,” or the like, of o r fo r such Letter of Credit, an d without de rogating from any rights  of the  Issuing Bank (whether a ris ing by contract, at law, in equity o r otherw ise) agains t such Subs idiary in respect of such Letter o f Credit, the Bor rowers  (i ) shall reimb urse, indemni fy and compensate the Issuing Bank hereunder for such Lette r of Credi t (includ ing to reimburse any and all d rawings  thereunder ) as  if such Letter of Credit had been issued solely for the account of a Bo rrower and (ii) irrevocably wai ves  any and all defenses  that might othe rwise be available to it as  a guarantor o r surety o f any or all o f the obl igations  of such Subs idia ry in respect of such Letter of C redit. Each Borrower he reby acknowledges  that the iss uance of such Letters  of Credi t fo r its  Subs idiaries  inu res  to the benefit o f the Borr owers , and that each Borrowe r’s  bus iness  derives  subs tantial benefits  from the bus inesses  of such Subs idiaries . SEC TION 2.07. Funding o f Bor rowings  . (a) Each Lender  shall make each Loan to be made by such Lender hereunder  on the prop osed date thereof solely by wi re transfer o f im mediately available funds  by 1 :00 p.m., Chica go time, to the account o f the Adminis t rative Agent most recently des ignated by it fo r such purpose 
by notice to the Lende rs  in an amount equal to such Lender’s  Applicable Percentage; prov ided that, Swin gline Loans  shall be made as  provided in Section 2.0 5 . The Adm inis trative Agent w ill make such Loans  available to the Bo rrower Representative by p rompt ly creditin g the funds  so received in the a foresaid account of the Ad minis trative Agent to the Fund ing Account; p rovided that ABR Revolving Loans  made to finance the reimbursement o f (i ) an LC Disbursement as  prov ided in Section  2.06(e) shall be remitted by the Adminis t rative Agent to the Issuing Bank and (ii) a Protective Advance o r an Overa dvance shall be retained by the Adminis trat ive Agent. (b ) Unless  the Adminis trative Agent shall have received notice fr om a Lender  prio r to the p roposed date of any Bor rowing that such Lender will n ot make available to the Ad minis trative Agen t such Lender’s  share of such Bor rowing, the Ad minis trative Agen t may assume that such Lender has  made such share available on such date in accordance with paragraph (a) of this  Section and may, i n reliance upon such assumption, make available to the relevant Bor rower a cor responding amount. In such event, if a Lender has  not in fact made its  share of the appl icable Borrowing available to the Adminis trat ive Agent, then the appl icable Lender and such 



Borrower severally agree to pay to the Admin is trative Agent forthwi th on demand such cor responding amount wi th interes t thereon , for each day from and including the date such amount is  made available to such Borrower to but excluding  the date of payment  to the Admi nis trative Agent, at (i) i n the case of such Lender, the g reater of the NY FRB Rate and a rate determined by the Ad minis trative Agen t in accordance with banking  indus try rules  on interbank 61  

 
 

 



 

  

 

compensation or (ii ) in the case of such Borrowe r, the interes t rate applicable to ABR Loans . If  such Lender pays  such amount to the Ad minis trative Agen t, then such amount shall cons titute such Lende r’s  Loan included in such Borrow ing, prov ided , that any in teres t received fro m a Borrowe r by the Admi nis trative Agent du ring the pe riod beginni ng when Adminis t rative Agent fu nded the Borrow ing until such Lender pays  such amount shall be solely fo r the account of t he Adminis tra ti ve Agent. S ECTION 2. 08. Inte res t Elections  . (a ) Each Bor rowing ini tially shall be of the Type specified in the applicable B orrowing Reques t and, in the case of a E urodolla r Borrow ing, shall have an initial Interes t Pe riod as  specified in such Borrowing  Reques t. Thereafter, the Borrowe r Representative may elect to convert such Bor rowing to a d iffe rent Type o r to contin ue such Borrowing and, i n the case of a Euro dollar Bor rowing, may elect Interes t Pe riods  therefo r, all as  provided in this  Section. The Borr ower Representative may elect dif ferent opt ions  with respect to di fferent p ortions  o f the affected Bor rowing, i n which case each such portion shall be allocated ratably among the Lenders  hold ing the Loans  comp ris ing such Bor rowing, and the Loans  compris ing each such portion  shall be cons idered a separate Borrowing. This  

Section shall not apply to Swingline Bo rrowings , Overadvances , or Protective Advances , which may not  be converted or con tinued. (b ) T o make an election pursuant to this  Section, the Bo rrower Representative shall noti fy the Adm inis trative Agent o f such election either i n writi ng (delive red by hand or fax) by del ivering an Interes t E lection Reques t s igned by a Respons ible Officer of the Bo rrower Representative o r throu gh Elect ronic Sys tem i f a rrangemen ts  for doin g so have been approved by the Adm inis trative Agent (or i f an Ex tenuating Circumstance shall exis t, by te lephone ) by the time that a Borrowi ng Reques t would be required unde r Section 2.03 if the Bor rowers  were reques ting a Bor rowing o f the T ype resulting from such election to be made on the effecti ve date of such election. Each such In teres t Election Reques t shall be ir revocable each such telephonic Interes t Elect ion Reques t, if perm itted, shall be confi rmed im mediately upon the cessation of the Extenuating Ci rcumstance by hand delivery, Electro nic Sys tem or facs imile to the Adm inis trative Agent o f a writ ten Interes t Election Reques t in the fo rm attached hereto as  Exhibit G -2 (o r such other fo rm app roved by the Admi nis trative Agent ) and s igned by a Respons ible Officer of the Bo rrower Representative. Notw iths tanding any cont rary 
provis ion herein, t his  Section shall not be cons trued to permi t any Borrowe r to elect an Inte res t Period for Eurodo llar Loans  that does  not comply with  Section 2.02 (d) . (c) Each written (or i f permi tted, telephonic)  Interes t Election Reques t (includin g reques ts  submitted thro ugh Elect ronic Sys tem ) shall specify the fol lowing in formati on in compl iance with Section 2.02  : (i ) the name of the applicable Borrowe r and the Bor rowing to wh ich such Interes t Electi on Reques t applies  and, if dif ferent opti ons  are being elected with respect to di ffe rent  portio ns  thereof, the po rtions  thereo f to be allocated to each resulti n g Borrowing (in which case the info rmation to be specified pursuant to clauses  (iii)  and (iv ) below shall be specified fo r each resulting Bor rowing) ; (ii ) the ef fective date of the  election made pursuant to such Inte res t Election Reques t, which shall be a Bus iness  Day; (iii) whether the resulting Bor rowing is  to be an ABR Borrowing o r a Eur odollar Bo rrowing ; and 62  



 
 

 



 

  

 

(iv) i f the resulting Bo rrowing is  a Eurodo llar Bor rowing, the Interes t Per iod to be applicable the reto after giving ef fect to such election, which Interes t Perio d shall be a period contemp lated by the defin ition o f the term “ Interes t Per iod”. If any such Interes t Electio n Reques t reques ts  a Eurodollar  Borrowin g but does  not specify an I nteres t Period , then the applicable Bor rower shall be deemed to have selected an Interes t Pe riod of  one month ’s  duration. (d) P rompt ly foll owing receipt o f an Inte res t Election Reques t, the Admin is trative Agent shall advise each Lender o f the details  thereo f and of such Lende r’s  po rtion of each result ing Borrow ing. (e)  If t he Borrower Rep resentative fails  to deliver a t imely In teres t Election Reques t with respect to a Euro dollar Bor rowing p rior to the end of the Interes t Pe riod applicable the reto, then, unless  such Borrowing is  repaid  as  provided herein, at the end of such Inte res t Period such Bor rowing shall be converted to an ABR Borrowing. No twiths tanding any cont rary p rovis ion hereo f, if an Event of  Default has  occurred and is  conti nuing and the Ad minis trative Agent, at  the reques t of the Requi red Lenders , so noti fies  the Borrowe r Representative, then, so long as  an Event o f Defau lt is  continuing ( i) no ou ts tanding Borrow ing may be converted to or cont inued as  a Eurodo llar 

Borrowing and (ii) un less  repaid, each Eurodolla r Borrow ing shall be converted to an ABR Bor rowing at the end o f the I nteres t Period ap plicable thereto. SECT ION 2.09. Termi nation and Reduction o f Commit ments ; Increase in Commit ments  . (a) Unless  previous ly ter minated, the Comm itments  shall termi nate on the Maturity Date. (b) The Borrowe rs  may at any time te rminate the Comm itments  upon ( i) the paymen t in ful l of all o uts tanding L oans , together with accrued and un paid interes t thereo n and on any Let ters  of Credit, (ii ) the cancellation and retu rn of al l outs tanding Letters  of Cred it (o r alternativel y, with respect to each such Letter o f Credit, the furnishing to the Admin is trative Agent o f a cash depos it (or at the discretion  of the Adm inis trative Agent a back -up s tandby letter o f credit satis facto ry to the Adm inis trative Agent and Issuing Bank) equal to 103 % of t he LC Exp osure as  of such date), (ii i) the payment in ful l of the accrued and un paid fees , and (iv ) the payment in full o f all rei mbursable expenses  and other Obligations  (o ther than Unl iquidated Obligat ions), together  with accrued and unpaid interes t thereon. (c) T he Borrowers  may from time to ti me reduce the Commi tments ; provi ded that (i ) each reduction of the Commitmen ts  shall be in an amount that is  an integ ral mult iple of $10, 000,000 
and not less  than $10,000,000; (i i) the Bor rowers  shall not te rminate or reduce the Commit ments  if, afte r giving e ffect to any concu rrent prepay ment of the Revolv ing Loans  in accordance with Section 2.10 , the Borrowe rs  shall not be in compliance with the Revolving Exposure Li mitations ; and (iii) an y such reduction shall be permanent . (d) The Bor rower Representative shall noti fy the Admin is trative Agent o f any ele ction to te rminate or reduce the Commit ments  under the fo regoing pa ragraphs  of this  Secti on at leas t three (3 ) Bus iness  Days  prior to the effective date o f such terminati on or reduction, specify ing such election and the effective date the reof. P romptly follow ing receipt o f any such notice, the Adminis t rative Agent shall advise the Lende rs  of the contents  thereo f. Each notice deli vered by the Bor rower Representative pursuant t o this  Section shall be i rrevocable; pr ovided that a notice o f term ination of the Commit ments  delivered by the Bor rower Representative may s tate that such notice is  conditi oned upon the ef fectiveness  of other credit facilities , in which case such notice may be revoked by the Borrower  Representative (by notice to the Adminis trat ive Agent on or  prio r to the specified ef fective dat e) if such condition is  not  satis fied. Any termi nation or reduction o f the Commi tments  shall be 



permanent. Each reduct ion of t he 63  

 
 

 



 

  

 

Commitments  shall be made ratably amon g the Lende rs  in accordance with their respective Commitments . (e ) The Bor rowers  shall have the righ t to increase the Commit ments  by obtaining add itional Comm itments , either from one or mo re of the Lenders  or anothe r lending i ns titution p rovided that (i) any such reques t for an increase shall be in a mini mum amount  of $25,0 00,000 (o r such lesser amount that rep resents  all remaining availabili ty hereunder ), (i i) afte r giving e ffect thereto, the sum of the to tal of the add itional Comm itments  does  not exceed $100,000,000, (iii ) the Adminis t rative Agent and the Issuing Bank(s) have approved the ident ity of any such new Lender, such approvals  not to be unreasonably withheld, (iv) any such new Lender assumes  all of the righ ts  and obligations  of a “ Lender ” hereunde r, and (v ) the procedure described in Section 2.09 (f ) have been satis fied. Nothing contained in this  Section 2.0 9 sha ll cons titute, or o therwise be deemed to be, a commit ment on the par t of any Lender to increase its  Commitment hereunde r at any time. (f)  Any amendment he reto fo r such an increase or addition shall be in form and subs tance reasonably satis factory to t he Adminis trat ive Agent and shall only require the writ ten s ignatures  of the Adm inis trative Agent, the Borrowe rs  and each Lender being 

added or increas ing its  Commit ment. As  a condition p recedent to such an increase or addition, the Bo rrowers  shall deliver to the Admin is trative Agent ( i) a certi ficate of each Loan Party s igned by an aut horized of ficer o f such Loan Par ty (A ) certify ing and attaching the resolutions  adopted by such Loan Party app roving o r consenting to such increase, and (B) in the case of the Borrowers , certi fying that , before and a fter givi ng effect to such inc rease or addition, ( 1) the representations  and warranties  contained in A rticle I II and the o ther L oan Documents  are true and co rrect in all material respects  (pro vided that  any representation or war ranty that is  qualified by ma teriality o r Material Adverse E ffect is  t rue and correct in al l respects ), except to the extent that such rep resentations  and warranties  specifically re fer to an earl ier date, in which case they are tr ue and correct in al l material respects  (provided that any representation or wa rranty t hat is  qualified by materialit y or Material Adve rse Effect a re true and cor rect in all respects ) as  of such earlier date, (2) no Default exis ts  and (3)  the Borrowe rs  are in compliance (on  a pro fo rma bas is ) with the covenant con tained in Section 6.12 (calculated assuming an FCCR Tes t Pe riod is  then in ef fect) and ( ii) legal op inions  and documents  cons is tent with those delivered o n the 
Effective Date, to  the extent reasonably reques ted by the Ad minis trative Agen t. (g)  On the effective date o f any such increas e or addition , (i)  any Lender increas ing (or,  in the case of any newly added Lende r, extending ) its  Commit ment shall make available to the Adm inis trative Agent such amoun ts  in immediately availab le funds  as  the Adminis trati ve Agent shall determine, for the bene fit of the other Lenders , as  being required in order  to cause, after giving e ffect to such increase or addi tion and the use of such amounts  to make payments  to s uch other Lende rs , each Lender’s  por tion of  the outs tanding Revol ving Loans  of all the Lenders  to equal i ts  revised Applicable Percentage of  such outs tanding Revolving Loans , and the Adminis trat ive Agent shall make such other adjus tments  among the Lenders  with respect to the Revolving Loans  then outs tanding and amoun ts  of principa l, interes t, comm itment fees  and other a mounts  pa id or payable wi th respect thereto as  shall be necessary, in the opinion o f the Adminis t rative Agent, in o rder to e ffect such reallocation and (ii) the Borrowe rs  shall be deemed to have repaid and rebo rrowed all ou ts tanding Revolving Loans  as  of the date of any inc rease (or addition ) in the C ommitments  (wi th such rebor rowing to cons is t of the Types  of Revolvi ng Loans , with related 



Interes t Periods  i f applicable, specified in a not ice delivered by the Bor rower Representative, in accordance wit h the requi rements  of Section  2.03 ). The deemed payments  made pursuant t o clause (ii) o f the immed iately preceding sentence shall be accompanied by payment of  all accrued interes t on the am ount prepaid and,  in respect of each Eu rodolla r Loan, shall be subject to indemnif ication by the Bor rowers  pursuant to the provis ions  of Section 2.16 i f the deemed payment occu rs  other than on the las t day of the related Interes t Per iods . Within a reasonable time a fter the ef fective date of any inc rease or addi tion, the Adminis t rative Agent shall, and is  hereby autho rized and 64  

 
 

 



 

  

 

directed to, revise the Commi tment Schedule to  reflect such increase or addit ion and shall dis tribu te such revised Commitment Schedule to each of the Lenders  and the Borr ower Representative, whereupon such revised Commi tment Schedule shall replace the old Commit ment Schedule and become pa rt of th is  Agreement. S ECTION  2.10. Repayment of Loans ; Ev idence of Debt . (a ) The Bor rowers  hereby uncon ditionally promise to pay (i) to  the Adminis t rative Agent fo r the account of each Lender the then un paid principal  amount o f each Revolving Loan on the Maturity Date, (ii) t o the Adminis t rative Age nt the then unpaid amoun t of each Pr otective Advance on the earlier  of the Matur ity Date and demand by the Ad minis trative Agen t and (iii ) to the Ad minis trative Agen t the then unpaid p rincipal amoun t of each Overadvance on the earl ier of the Maturity Date and demand b y the Adminis t rative Agent. (b ) At all t imes  that full cash dom inion is  in ef fect pursuant to Section 7.3 o f the Securit y Agreement, on each Bus iness  Day, the Adminis trative Agent shall appl y all funds  credi ted to the Collection Account on such Bus iness  Day or the immediately preceding Bus iness  Day (at the discretion o f the Adminis t rativ e Agent, whether or not immediately availab le) fi rs t to prepay any Protective Advances  and 

Overadvances  that may be outs tanding, pro rata, and second to prepay the Revolving Loans  (includ ing Swing line Loans) and to cash collateralize outs tanding LC Exposure. (c) Each Lender shall maintai n in accordance with its  usual practice an account o r accounts  evidencing the indebtedness  of the Bor rowers  to such Lender resulting f rom each Loan made by such Lender, inclu ding the amoun ts  of princi pal and interes t payable and paid to such Lender f rom ti me to time  he reunder. ( d) The Adminis trat ive Agent shall maintain accounts  in which it shall record (i) t he amount of each Loan made hereunder , the Class  and Type thereof and the In teres t Period app licable thereto, (ii) the amount o f any principal or inte res t due and payable or to become due and payable from the Borrowe rs  to each Lender hereunde r and (ii i) the amoun t of any sum received by the  Adminis t rative Agent hereunde r fo r the account of the Lenders  and each Lender ’s  share thereof. (e ) The ent ries  made in the accounts  maintained pu rsuant to paragraph (c) o r (d) of this  Sectio n shall be prima facie evidence of the exis tence and amounts  of the ob ligations  recorded therein; p rovided that t he failure o f any Len der or t he Adminis trati ve Agent to mainta in such accounts  or any error t herein shall not in any  manner af fect the obligatio n of the Bo rrowers  
to repay the Loans  in accordance with the terms  of this  Agreement. ( f) Any Lender may reques t that Loans  made by it be evidenced by a prom issory note. In such event, the Bor rowers  shall prepare, execute and delive r to such Lender  a promissory no te payable to such Lender and i ts  regis tered ass igns  and in a form app roved by the Adm inis trative Agent. Thereafte r, the Loans  evidenced by such pro missory note and inte res t thereon shall at all ti mes  (including af ter ass ignment pursuant to Section 9.04 ) be represented by one o r more p romissory notes  in such fo rm. S ECT ION 2.11. P repayment of Loans  . (a) Th e Borrowers  shall have the right at any time and f rom ti me to time t o prepay any Bor rowing in wh ole or in pa rt, subject to p rior no tice in accordance with parag raph (c) o f this  Section and,  if applicable, pay ment of any b reak fundin g expenses  under Section 2.16 . 65  



 
 

 



 

  

 

(b) E xcept for Protective Ad vances  and Overadvances  permitted under Sectio ns  2.04 and 2.05 , i f at any time the Bo rrowers  are  not in compliance with the Revolving E xposure Li mitations , the Bor rowers  shall prepay the Revolving  Loans , LC Exposure and/o r Swingl ine Loans  or cash collateralize LC Exposure i n an account with the Adm inis trative Agent p ursuant to Sectio n 2.06(j ) , as  applicable, in an aggregate amoun t equal to such excess . (c) The Borr ower Representative shall notify  the Adminis t rative Agent (and, in the case of prepayment o f a Swingl ine Loan, the Swingline Lender) by telephone (con fir med by facs imile) o r throu gh Elect ronic Sys tem, i f arrangemen ts  for doi ng so have been approved by the Adm inis trative Agent, o f any prepay ment hereunder n ot late r than 1 0:00 a.m., Chicago ti me, (A) in the case of prepayment o f a Eu rodollar Bo rrowin g, three (3 ) Bus iness  Days  before the date of prepayment o r (B) in the case of prepayment o f an ABR Borrowing,  on the date of p repayment. Each such notice shall be irrevocable and shall specify the p repayment date and the p rincipal amount of each Borrow ing or po rtion t hereof to be prepaid; p rovided that i f a notice of prepayment is  given i n connection w ith a conditional not ice of term ination o f the Commit ments  as  contemplated by Section 2.09 ,  then 

such notice of prepayment may be revoked if such not ice of term ination is  revoked i n accordance with Section 2. 09 . Pr omptly following  receipt of any such not ice relating to a Bo rrowing, the Adminis trat ive Agent shall advise the Lenders  of  the contents  thereof. Each partial  prepayment o f any Revolving Bor rowing shall be in an a mount that wou ld be permi tted in the case of an advance of a Revolving Bo rrowing o f the same Type as  prov ided in Section 2 .02 . Each p repayment of a Revolvi ng Borrow ing shall be applied ratabl y to the Revolving Loans  included in t he prepaid Bor rowing. P repayments  shall be accompanied by accrued interes t to the extent required by Section 2.13 and amo unts  due under Section  2.16 . S ECT ION 2.12. Fees  . (a) The B or rowers  agree to pay to the Ad minis trative Agen t for the account of each Lende r a commitmen t fee, which shall accrue at 0.25 % per annum on the average daily amoun t of the Avai lable Commitmen t of such Lende r during  the period from and  including t he Ef fective Date to but exclud ing the date on which such Lender’s  Commit ment term inates . Accrued commitmen t fees  shall be payable in arrears  on the firs t Bus iness  Day of January, April, July and Octobe r of eac h year and on the date on which the Com mitments  ter minate, commencing on  the fi rs t such date to 
occur after the date hereo f; pro vided that any com mitment fees  accruing after the date on wh ich the Commit ments  terminate sha ll be payable on demand. A ll commi tment fees  shall be computed on the bas is  of a year o f 360 days  and shall be payable fo r the actual numbe r of days  elapsed (including the fi rs t day but excluding the las t day). For purposes  of comput ing commit ment fees , the Commit ment of a Lender shall be deemed to be used to the extent of the outs tandin g Loans  and LC Exposure of  such Lender. ( b) The Borrowers  agree to pay (i) to the Admin is trative Agent for the account o f each Lender a pa rticipation fee with respect to its  partici pations  in Let ters  of Credit, w hich shall accrue at the same Applicable Rate used to determine the inte res t rate applicable to Eurodo llar Revolving Loans  on the average daily amo unt of such Lender’s  LC Exposure (exclud ing any por tion thereo f attr ibutable to un reimbursed LC Disbursements ) during  the period from and  including t he Ef fective Date to but exclud ing the later o f the date on which such Lender’s  Commi tment ter minates  and the date on which such Lender ceases  to have any LC Exp osure, and (ii ) to the applicable Issuing Bank, for its  own account, a front in g fee, which shall accrue at the rate per annum  separately agreed upon by the Com pany and such 



Issuing Bank on the average daily amount o f the LC Exposure (exclud ing any por tion thereo f attri butable to un reimbursed LC Disbursements ) attribu table to Let ters  of Credit is sued by such Issuing Bank during the period fro m and including the Ef fective Date to but exclud ing the later of the date o f terminat ion of t he Commitments  and the date on w hich there ceases  to be any LC Exposure, as  well as  the Issuing Bank’s  s tandard fees  and commiss ions  with respect to the issuance, amendment, cancellation, negotiati on, transfer,  presentment, renewal o r extens ion of any Letter o f C redit o r process ing of d rawings  thereunder. 66  

 
 

 



 

  

 

Participation fees  and frontin g fees  accrued through and including the las t day o f each calendar quarter shall be payable on the fi rs t Bus iness  Day of each January, April, July and October fol lowing such las t day, commencing on the firs t such date to occur a fter the Ef fective Date; provi ded that all such fees  shall be payable on the date on which the Com mitments  term inate and any such fees  accruing after the date on  which the Commi tments  terminate shall be payable on de mand. Any other fees  payable to the Issuing Bank pursuant to th is  paragraph shall be payable within  ten (10 ) days  after demand. Al l partic ipation fees  and fron ting fees  shall be computed on the bas is  of a year o f 360 days  and shall be payable fo r the actual number  of days  elapsed (including the firs t day bu t excluding the las t day ). (c) The Borr owers  agree to pay to the Ad minis trative Agent,  for its  own account, fees  payable in the amounts  and at the t imes  separately agreed upon between the Borro wers  and the Adminis trat ive Agent. (d ) All fees  payable hereunder shall be paid on the dates  due, in im mediately available fun ds , to the Adminis t rative Agent (o r to the Issuing Bank, in the case of fees  payable to it) for dis tr ibution, i n the case of commi tment fees  and participation fees , to the Lenders . Fees  paid shall not be refundable unde r any 

circumstances . SECTION 2. 13. Inte res t . (a) The Loans  compr is ing each ABR Borrowing (incl uding each Swing line Loan ) shall bea r interes t at the R EVLIBOR30 Rate plus  the Appl icable Rate. (b) The Loans  compr is ing each Eurodo llar Bor rowing shall bear i nteres t at the Adjus ted L IBO Rate for the Interes t Per iod in ef fect for such Bor rowing pl us  the  Applicable Rate. (c) Each Protective Ad vance and each Overadvance shall bear interes t at the Alternate Base Rate plus  the Applicable Rate for Revolving Loans  plus  2%. (d) Notwi ths tanding the fo regoing, du ring the occu rrence and continuance of an Event of Default, the Ad minis trative Agent or the Required Lenders  may, at thei r optio n, by wri tten notice to the Bo rrower Representative (w hich notice may be rev oked at the option of the Required Lenders  notwit hs tanding any prov is ion of Sectio n 9.02 requ iring the consent o f “each Lender af fected thereby” fo r reductions  in interes t rates ), declare that (i) al l Loans  shall bear inte res t at 2% plus  the rate o therwise applicable to such Loans  as  provided in  the preceding parag raphs  of this  Sectio n or ( ii) in the case of any other amount  outs tanding hereunde r, such amount shall accrue at 2% p lus  the rate applicable to su ch fee or other ob liga tion as  provi ded hereunder; p rovided that  no notice shall be requi red and the 
foregoing rates  shall automatically take effect up on the occurrence o f an Event o f Default u nder clause (a) , ( h) , ( i) o r (j)  of Ar ticle VII . (e) Accrued interes t on each Loan (for ABR Loans , accrued through t he las t day of the pr ior calendar month) shall be payable in a rrears  on each Inte res t Payment Date  fo r such Loan and upon terminati on of the Com mitments ; p rovided that (i) in teres t accrued pursuant to pa ragraph (d ) of t his  Section shall be payable on demand, (ii) in the event of any repayment o r prepayment o f any Loan (other than a prepayment o f an ABR  Revolving Loan p rior to the end of the Availabil ity Period ), accrued interes t on t he principal amo unt repaid o r prepaid shall be payable on the date of such repayment o r prepayment  and (iii ) in the event o f any convers ion o f any Eu rodolla r Loan p rior to the end of the current Interes t Per iod there for, accrued inte res t on such Loan shall be payable on the ef fective date of such convers ion. 67  



 
 

 



 

  

 

(f) Al l interes t hereunde r shall be computed on the bas is  of a year o f 360 days , except that inte res t computed by re ference to the Alter nate Base Rate at times  when the Alternate Base Rate is  based on the Prime Rate shall be computed on the bas is  of a year of 365 days  (or 36 6 days  in a leap year), and in each case shall be payable for the actual nu mber of days  elapsed (including the f irs t day but excludi ng the las t day). The applicable Alternate Base Rate, Adjus ted LIBO Rate, REV LIBOR30 Rate or L IBO Ra te shall be determined by the Ad minis trati ve Agent, and such determinatio n shall be conclus ive absent manifes t error . SEC TION 2.14 . Alternate Rate of Interes t; I llegality . (a) I f prio r to the com mencement of any Interes t Perio d for  a Eur odollar Bo rrowing:  (i) the Adminis t rative Agent determ ines  (which determ ination shall be conclus ive and bindin g absent manifes t erro r) that adequate  and reasonable means  do not exis t for ascertaining the Adjus ted L IBO Rate or the L IBO Rate, as  applicable (including, with out lim itation, by means  of an Interp olated Rate or because the LIBO Sc reen Rate is  not available or published on a cur rent bas is ) fo r such Interes t Per iod; or (ii ) the Adminis t rative Agent is  advised by th e Required Lenders  that the Adjus ted LIBO Rate or the LIBO Rate, as  applicable, for such In teres t 

Period will not adequately and fai rly re flect the cos t to such Lenders  (o r Lende r) o f making o r maintainin g their Loans  (or its  Loan) included in such Borrow ing fo r such Interes t Per iod; then the Ad minis trative Agen t shall give notice thereo f to the Bor rower Representative and the Lenders  throu gh Elect ronic Sys tem as  provi ded in Section 9. 01 as  promptly as  practicable t hereafter and, u ntil the Ad minis trative Agent notifies  the Bor rower Representative and the Lenders  that the circu mstances  giving rise to such notice no longer ex is t, (A) any Interes t E lection Reques t that reques ts  the convers ion of any Bor row ing to, or cont inuation o f any Borrow ing as , a Eurodo llar Bor rowing shall be inef fective and any such Eu rodollar  Borrowin g shall be repaid or con verted into an ABR Bor rowing on t he las t day of the then cu rrent In teres t Period app licable thereto, and (B) if  any Borrowi ng Reques t reques ts  a Eurodolla r Borrowi ng, such Borrowing shall be made as  an ABR Borrowing. (b ) If any Lender dete rmines  that any Requirement of Law has  made it unlawful, o r if any  Governmental Au thorit y has  asserted that it is  unlawful, fo r any Lender or i ts  applicable lending of fice to make, main tain, fund or continue any Eur odoll ar Borrowing, o r any Govern mental Autho rity has  imposed material  res trictions  on t he authority  of 
such Lender to purchase or sell, or  to take depos its  of, dol lars  in the Lo ndon inter bank market, t hen, on notice thereo f by s uch Lender  to the Bor rower Representative thro ugh the Admin is trative Agent, any ob ligations  of such Lender to make, mai ntain, fund  or contin ue Eur odollar Loans  or to conve rt ABR Borrowings  to Eur odollar Bo rrowings  will  be suspended until such Lender not ifies  the Adminis t rative Agent and the Bor rower Representative that t he circumstances  giving rise to such determi nation no lon ger exis t. Upon receipt of such notice, the Bor rowers  will upo n demand f rom such Lender (with a cop y to the Adminis trat ive Agent), eithe r convert all Eu rodollar Bo rrowings  o f such Lender to ABR Bor rowings  or p repay all such Eur odollar Bo rrowings , eithe r on the las t day of t he Interes t Pe riod there for, i f such Lender may lawfully con tinue to main tain such Euro dollar Bor rowings  to such day, or  immediately, if such Lender  may not law fully contin ue to maintain such Loans . Upon any such convers ion or p repayment, the Bor rowers  will also pay accrued inte res t on the amount so converted o r prepaid. (c) I f at any ti me the Adminis tra tive Agent determ ines  (which determ ination shall be conclus ive a bsent manifes t error ) that ( i) the ci rcumstances  set forth in clause (a)( i) have arisen and such circumstances  



are unlikely to be tempo rary o r (ii ) the circu mstances  set forth in clause (a)(i ) have not 68  

 
 

 



 

  

 

arisen but either (w ) the supervisor for the adm inis trator  of the LIBO Screen Rate has  made a public s tatement that t he adminis trato r of the LIBO Sc reen Rate is  insolvent (and there is  no successor adminis trator that will conti nue publication o f the LIBO Screen Rate), (x) the adm inis trator of the LIBO Screen Rate has  made a public s tatement identi fying a specific date af ter which the LIBO Screen Rate will  permanently o r indef initely cease to be published by it (and there is  no successor adminis trator that will conti nue publication o f the LIBO Screen Rate), (y) the superv isor fo r the adminis trat or of the L IBO Screen Rate has  made a public s tatement identifying a specific date af ter which the LIBO Sc reen Rate will permanently or inde finitely cease to be published or (z) the supervisor for the adminis trato r of t he LIBO Sc reen Rate or a Governmental  Authori ty having ju risdiction ove r the Adminis t rative Agent has  made a public s tatement identi fying a specific date af ter which the LIBO Sc reen Rate  may no longer be used fo r determin ing interes t rates  for loans , then the Ad minis trative Agent and the Borrowe r Representative shall endeavor to es tablish an alternate rate o f interes t to t he LIBO Rate that gives  due cons ideration to the t hen prevailing market conventio n for determini ng a rate of i nteres t for  syndicated 

loans  in the United States  at such time, and shall enter in to an amendment to this  Agreement to reflect such alternate rate o f interes t and such other related changes  to this  Agreement as  may be applicable ( but fo r the avoidance of do ubt, such related changes  shall not include a reductio n of the App licable Rate). Notwiths tanding an ything to the contrary in Section 9.0 2 , such amendment shall become effective w ithout any furthe r action or consent o f any other pa rty to th is  Agreement so long as  the Adminis trat ive Agent shall not have received, wi thin fi ve (5) Bus ines s  Days  of the date notice of such alternate rat e of interes t is  provided to the Lende rs , a written not ice from the Required Lende rs  s tating that such Required Lende rs  object to such amendment. Until an al ternate rate o f interes t shall be determ ined in accordance with this  clause (c) (but, in the case of the circumstances  described in clause (ii)(w ) , clause (ii) (x) o r clause (ii) (y) o f the fi rs t sentence of this  Section 2.14 (c) , only to the extent the LIBO Sc reen Rate for such Interes t Pe riod is  not available o r published at such time on a cu rrent bas is ), (x ) any In teres t Election Reques t that reques ts  the convers ion of any Bor rowing to, o r continuati on of any Bor rowi ng as , a Eurodollar  Borrowin g shall be ineffective and any such Eurodo llar Bor rowing shall be 
repaid or converted into an ABR Borrowin g on the las t day of the then current  Interes t Pe riod applicable the reto, and (y ) if any Bo rrowing Reques t reques ts  a Eu rodollar Bo rrowing,  such Borrowing shall be made as  an ABR Borrowing ; provided that, if such a lter nate rate of in teres t shall be less  than zero, such rate shall be deemed to be zero for the purposes  of this  Agreement.  SEC TION 2.15.  Increased Cos ts  . (a) If any Change in Law shall: ( i) imp ose, modify o r deem applicable any reserve, special depos it, liqui dity or s im ilar requ irement (including any co mpulsory loan requiremen t, insurance charge or ot h er assessment) agains t as sets  of, depos its  with or for the account o f, or credi t extended by, any Lender (except any such reserve requ irement reflected in the Adjus ted LIBO Rate) o r the Issuing Bank; (ii ) impose on any Lender o r the Issuing Bank or the London i nterbank ma rket any other cond ition, cos t or expense (o ther than Taxes) affecting t his  Agreement or Loans  made by such Lender or any Letter of C redit or participatio n therein; o r (i ii) subject any Recipient to any Taxes  (other t han (A) Indemni fied Taxes , (B) Taxes  described in clauses  (b) throu gh (d ) of the de finition of E xcluded Taxes  and (C) Conne ction Income Taxes) on its  loans , loan principal, letters  of cred it, commit ments , or othe r 



obligations , or its  depos its , reserves , other liab ilities  or capital at tributable thereto; 69  

 
 

 



 

  

 

and the result of any o f the fo regoing shall be to inc rease the cos t to such Lender or such other Recipient o f making, con tinuing, conve rting in to or main taining any Loan (o r of main taining its  obl igation to make any such Loan) o r to increase the cos t to s uch Lender, t he Issuing Bank or such other Recipient o f participat ing in, is suing or maintaining any Letter o f Credit o r to reduce the amount of any  sum received or receivable by such Lender, the Issuing Bank or such other Recipient hereunde r (whether of pr incipal, inte res t or otherwise), then the Borrowe rs  will pay to such Lende r, the Issuing Bank or such ot her Recipient, as  the case may be, such additional amount or amounts  as  will compensate such Lender, the Issuing Bank or such other Recipient, as  the case may be, for such additio nal cos ts  incurred or reduction suf fered as  reasonably determined by the Adminis t rative Agent, such Lender or such Issuing Bank (which deter mination shall be made in  good fait h (and not o n an arbit rary or cap ricious  bas is ) and generally cons is tent with s imila rly s ituated cus tomers  of the Adminis trat ive Agent, such Lender o r such Issuing Bank, as  applicable, under agreements  having p rovis ions  s imilar to this  Section 2.15 , a fter cons ideration of such factors  as  the Adminis t rative Agent, such Lender  or such Issuing Bank, as  

applicable, then reasonably determines  to be relevant ). (b ) I f any Lende r or the Issuing Bank determines  that any Change in Law regarding capital or liqu idity req uirements  has  or would have the effect of  reducing the rate of ret urn on such Len der’s  or t he Issuing Bank’s  capital or on the capital of such Lender ’s  or the Issuing Bank’s  holding company, i f any, as  a consequence of this  Agreement, the Commi tments  of, o r the Loans  made by, o r partici pations  in Let ters  of Credit hel d by, such Lender, o r the Letters  of C redi t is sued by the Issuing Bank, to a level below that which such Lender or the Issuing Bank o r such Lender’s  or the Issuing Bank’s  holding com pany could have achieved but fo r such Change in Law ( taking into cons ide ration such Lender ’s  or the Issuing Bank’s  pol icies  and the policies  of such Lender ’s  or the Issuing Bank’s  holdin g company with respect to capital adequacy and liquidit y), then from time to ti me the Borrowe rs  will pay to such Lende r or the Issuing Bank, as  the case may be, such additiona l amount or amounts  as  will compensate such Lender o r the Issuing Bank or such Len der’s  or t he Issuing Bank’s  holding company for any such reduct ion suffe red as  reasonably determined by the A dminis trative Agent o r such Lender (which determ ination shall be made in go od faith (and not on an 
arbitrary o r capricious  bas is ) and generally cons is tent wit h s imilarly s ituated cus tome rs  of the Admi nis trative Agent o r such Lender, as  applicable, unde r agreements  having pr ovis ions  s imilar to th is  Section 2.15 , af ter cons ideration o f such factors  as  the Adminis t rative Agent or such Lender, as  applicable, then reasonably deter mines  to be relevant). (c) A cert ificate of a Lender o r the Issuing Bank setting fo rth the amoun t or amoun ts  necessary to compensate such Lender or the Is suing Bank or its  hold ing company, as  the case may be, as  specified in paragraph (a) or (b ) of this  Section shall be delivered to the Borrower Representative and shall be conclus ive absent manifes t erro r. The Bo rrowers  shall pay such Lender or the Issuing Bank, as  the case may be, the amount shown as  due on any such certificate within ten (10 ) days  after receipt thereof. Failure  o r delay on the par t of any Lender or  the Issuing Bank to demand compensation pu rsuant to this  Sectio n shall not cons titute a waiver o f such Lender ’s  or the Issuing Bank’s  ri ght to demand such compensation; p rovided that  the Borrowe rs  shall not be required to compensate a Lender o r the Issuing Bank pursuant to this  Section fo r any increased cos ts  or reductions  incurred mo re than 180 days  prio r to the date t hat such Lender o r the Issuing Bank, as  the case may 



be, notifies  the Borrowe r Representative of the Change in Law giving rise to such increased cos ts  or reductions  and of such Lender ’s  or the Issuing Bank’s  inten tion to claim co mpensation therefo r; pr ovided , fu rther , that if t he Change in Law givin g rise to such increased cos ts  or reductions  is  retroactive, then the 180-day period re ferred t o above shall be extended to include the pe riod of retroactive e ffect thereo f. S ECTION 2. 16. Break Fundi ng Payments  . In the event of (a) the payment o f any pr incipal of any Euro dollar Loan other than on the las t day of an Interes t Per iod applicable theret o (includ ing as  a 70 

 
 

 



 

  

 

result of an Event  of Defaul t or as  a result of any p repayment pu rsuant to Section 2.1 1 ), ( b) the convers ion of any Eurodol lar Loan other than on the las t day of the Interes t Perio d applicable thereto, (c) the failure to b orrow,  convert, contin ue or prepay any Eur odollar Loan on the date specified i n any notice delivered p ursuant hereto (regardless  of whether such not ice may be  revoked unde r Section 2.11 (a) and is  revoked in accordance therewith ) or (d) the ass ignment of any  Eu rodollar Loan othe r than on the las t day of  the Inte res t Period applicable the reto as  a result of a reques t by the Bo rrower Representativ e pursuant to Section 2.19 or 9.02 (e) , then, in  any such event, the Borrowers  shall compensate each Lender for the l oss , cos t and expense attributable to such event. In the case of a Eur odollar Loan, such loss , cos t or expense to any Lender shall be deemed to incl ude an a mount deter mined by such Lende r to be the excess , if any, of ( i) the amou nt of in teres t which would have accrued on t he principal amo unt of such Eurodol lar L oan had such event not occurred, at the Adjus ted L IBO Rate that would have been applicable to such Eu rodolla r Loan (but not t he Applicable Rate applicable thereto ), for the period fr om the date of such event to the las t day of  the then cur rent Inte res t Period the refor (or, i n the case of 

a failure to bo rrow, conve rt or cont inue, fo r the period that would have been the I nteres t Period  for such Eurodo llar Loan), over (ii ) the amount o f interes t which wou ld accrue on such principa l am ount fo r such period at the interes t rate which such Lende r would bid were it to b id, at the commencement o f such period, for depos its  in Dolla rs  of a comparable amo unt and period  fro m other banks  in t he eurodolla r market. A cer tificate of  any Lender settin g for th any amount o r amounts  that such Lende r is  entitled to receive pursuant to th is  Section shall be delivered to the Borrowe r Representative and shall be conclus ive absent manifes t error. The Borrowe rs  shall pay such Lender the amount shown as  due on any such certi ficate within ten (10) days  afte r receipt the reof. S ECTIO N 2.17. Taxes  . (a ) Payments  F ree of Taxes  . Any and all pay ments  by or on account o f any obligat ion of any Loan Pa rty under any Loan Document shall be made without deductio n or wit hholding for any Taxes , except as  required by applicable law. I f any applicable law (as  determined in the go od faith d iscretion of an appl icable Withholding  Agent) requires  the deduction o r withhol ding of any Tax f rom any such payment by a Wi thholding A gent, then the applicable Withhold ing Agent shall be entit led to make such deduction or  withholdi ng 
and shall timely pay the ful l amount deducted o r withheld to the relevant Gove rnmental Auth ority in accordance with applicable law and, i f such Tax is  an Indem nified Tax, then the sum payable by t he applicable Loan Pa rty shall be increased as  necessary so that after such deduction or withho lding has  been made (includi ng such deductions  and withholdi ngs  applicable to additional sums payable unde r this  Section 2.17  ) the applicable Recipient receives  an amount equal to the sum it wou ld have received had no such deduction o r withhol ding been made. (b ) Payment o f Other Taxes  by the Borrowe rs  . The rel evant Borrower shall ti mely pay to the relevant Governmental A uthori ty in accordance with appl icable law, or at the opt ion of the Adminis trat ive Agent timely reimbu rse it for, O ther Taxes . (c ) Evi dence of Payments  . As  soon as  practicable after any paymen t of Taxes  by any Loan Par ty to a Govern mental Autho rity pu rsuant to this  Section 2. 17 , such Loan Pa rty shall deliver to the Adminis t rative Agent the o riginal o r a certified cop y of a receipt is sued by such Governmental Author ity evidencing such payment, a copy o f the retu rn repo rting such payment o r other ev idence of such payment reasonably satis fa ctory to the Adm inis trative Agent. (d) Indemnif ication by the Loan Par ties  . The Loan Parties  shall 



jointly and severally indem nify each Recipient, with in 10 days  after demand therefo r, fo r the full  amount o f any Indemn ified Taxes  (including Indemnif ied Taxes  imposed or asserted on or at tributab le to amounts  payable under this  Section) payab le or paid by such Recipient or  required to be withheld o r deducted f rom a payment t o such Recipient and any reasonable expenses  aris ing the refrom o r with respect thereto, whether o r not such 71  

 
 

 



 

  

 

Indemnified Taxes  were correctly o r legally i mposed or asserted by the relevant Gove rnmental Autho rity. A cer tificate as  to the amoun t of such payment o r liabili ty delivered to the relevant Bor rower by a Lender (w ith a copy to the Ad minis trative Agent ), or by the Admin is trative Agent on i ts  own behalf or on behalf o f a Lender, shall be conclus ive absent mani fes t error. (e) In demnificati on by the Lenders  . Each Lende r shall severally indemni fy the Adm inis trative Agent, wi thin 10 days  afte r demand there for, f or ( i) any In demnified Taxes  attributab le to such Lender (but only to the extent that any Loan Pa rty  has  not already indemnified the Adminis tra tive Agent fo r such Indemni fied Taxes  and withou t limi ting the obl igation of the Loan Parties  to do so), (ii) any Taxes  attributab le to such Lender ’s  failure to co mply with the provis ions  of Section 9.04 (c) relat ing to the main tenance of a Partic ipant Regis ter and (ii i) any Excluded Taxes  attr ibutable to such Lende r, in each case, that are payable or paid by the Ad minis trative Agen t in connection wi th any Loan Docu ment, and any reasonable expenses  aris ing therefro m or wit h respect thereto, whether  or not such Taxes  were correctly o r legally imp osed or asserted by the relevant Governmental Au thorit y. A certif icate as  to the amount of such payment o r liabil ity 

delivered to any Lende r by the Adm inis trative Agent shall be conclus ive absent manifes t er ror. Each Lender  hereby autho rizes  the Adminis trative Agent to set off and app ly any and all amounts  at any t ime owing to such Lender under any Loan Document or othe rwise payable by the Adminis trat ive Agent to the Lender f rom any o ther source agains t any amount due t o the Adminis t rative Agent under this  paragraph (e) . ( f) Status  of Lende rs  . (i) A ny Lender  that is  entitled to an exem ption f rom o r reduction of withh olding Tax with respect to paymen ts  made under any L oan Document shall deliver to the Borr o wers  and the Adminis trative Agent, at the time or  times  reasonably reques ted by the Bor rowers  or the Ad minis trative Agen t, such properly co mpleted and executed documentation  reasonably reques ted by the Bor rowers  or the Ad minis trative Agent as  will  permit such payments  to be made without wi thholding o r at a reduced rate o f withho lding. I n addition, any Lender, i f reasonably reques ted by the Bo rrowers  or the Adminis trat ive  Agent, shall deliver such othe r documentation prescribed by applicable law o r reasonably reques ted by the Bor rowers  or t he Adminis trat ive Agent as  will enable the Borr owers  or the Adminis trative Agent to determine whet her or n ot such Lender is  subject to backup wi thholding 
or info rmation reporting  require ments  and to comply wi th any such infor mation repo rting requiremen ts . Notwiths tanding anythi ng to the cont rary in t he preceding two sentences , the completion, execution and subm iss ion of such documentation (other than such documen tation set for th in Sec tio n 2.17( f)( ii)(A ) , ( ii)(B ) and (ii )(D ) below) shall no t be required if in t he Lender ’s  reasonable judgment such completion, executi on or submiss ion would subject such Lende r to any mate rial unrei mbursed cos t or expense or would materially p rejudice the legal o r commercial p os ition of such Lender. (i i) Witho ut limi ting  the generality of the forego ing, in the event t hat any Borrowe r is  a U.S. Person: (iii ) any Lender  that is  a U.S. Pe rson shall deliver to such Borr ower and the Admi nis trative Agent on or pr ior to the date on which such Lender becomes  a Lender under t his  Agreement (and from  time to t ime thereafte r upon the reasona ble reques t of such Borrower o r the Admi nis trative Agent ), executed copies  of IRS Form W -9 (o r any successor form) cert ifying that such Lender is  exempt from  U.S. Federal  backup withhold ing tax; ( iv) any F oreign Lender shall, to the exten t it is  legally enti tled to do so, delive r to such Borrower  and the Adminis trative Agent (in such numbe r of copies  as  shall be reques ted by the recipient)  on 



or prio r to the date on wh ich such Foreign Lender becomes  a Lender u nder this  72  

 
 

 



 

  

 

Agreement (and f rom ti me to time t hereafter up on the reasonable reques t of such Bor rower or the Adminis trat ive Agent), wh ichever of the following  is  applicable; (A) in the case of a Foreign  Lender clai ming the benef its  of an income tax t reaty to which t he United States  is  a party ( x) with respect to payments  of inte res t under any Loan Document, executed copies  of IR S For m W-8BEN or IRS Form  W-8BEN -E (or any appl icable successor form) es tablishing an exemption fro m, or reduction of, U. S. Federal w ithholdin g Tax pu rsuant to the “interes t” article o f such tax treaty and (y) wi th respect to any other a pplicable payments  under any L oan Document, IRS Form  W-8BEN o r IRS Form W -8BEN -E (or any applicable successor form ) es tablishing an exemption from, or reduct ion of, U. S. Federal wi thholding Tax pu rsuant to the “bus iness  profits ” or “othe r income” article o f such tax treaty; (B) in the case of a Fo reign Lende r claiming that  its  extens ion of credi t will generate U. S. effectively  connected income, executed copies  of IRS Form W -8EC I; (C) i n the case of a Foreign Lender claim ing the benefi ts  of the exemption for p ortf olio inte res t under Section 8 81(c) o f the Code, (x ) a certif icate subs tantially in the f orm of Exhibi t F-1 to the effect t hat such Foreign Lender is  not a “bank” with in the meaning o f 

Section 881(c) (3) (A) o f the Code, a “10 percent shareholder” o f such Borrower w ithin the meanin g of Secti on 881(c )(3) (B) of the Code, or a “contro lled fo reign corpo ration” described in Secti on 881(c )(3) (C) of the Code (a “U.S. Tax Compliance Certif icate ”) and (y ) executed copies  of IRS F orm W -8BEN or IRS Fo rm W-8B EN- E (o r any applicable successor form) ; or (D) to the exten t a Foreign Lender is  not the beneficial owner , executed copies  of IRS F orm W -8IMY, accompanied by IR S For m W-8 ECI, IRS Form W -8BEN o r IRS Form W -8BEN- E, a U.S. Tax Compliance Certi ficate subs tantially in the  form o f Exh ibit F -2 or Exhibi t F-3 , IRS Fo rm W- 9, and/or o ther certi fication documen ts  from each beneficial owner, as  applicable (includ ing any applicable successor form) ; provi ded that if the Foreig n Lender is  a partnership and one or  more di rect or ind irect partne rs  of such Foreig n Lender a re claiming the po rtfo lio inte res t exemption, such Foreig n Lender may provide a U. S. Tax Comp liance Certificate subs tantially in the for m of Exhibit F-4 on  behalf of each such direct and indirect pa rtner; (v) any F oreign Lender shall, to the exten t it is  legally enti tled to do so, deliver  to such Borrower  and the Adminis trative Agent (i n such number of  copies  as  shall be reques ted by the recipient) on o r prio r to the 
date on which such Foreign Lender becomes  a Lender un der this  Agreement (and f rom ti me to time the reafter upon  the reasonable  reques t of such Borr ower or t he Adminis trati ve Agent), executed copies  of any ot her fo rm prescribed b y applicable law as  a bas is  for claiming exempti on fr om or a reduction in U. S. Federal wi thholding Tax, duly co mpleted, togethe r with such supplementary docu mentation as  may be prescribed by app licable law to perm it such Borrower or the Adm inis trative Agent to determine the withholdi ng or deducti on requi red to be made; and ( vi) i f a payment made to a Lender unde r any Loan Document would be subject to U.S. Federal  withhold ing Tax i mposed by FATCA i f such Lender we re to fail to comply wi th the applicable repo rting requirements  o f FATCA (including those contained in Section 14 71(b ) or 1472 (b) o f the Code, as  applicable), such Lender shall del iver to such Bor rower and the Adm inis trative Agent at the time or  times  prescribed by law and at such ti me or ti mes  reasonably reques ted by such Borrower or  the Adminis t rative Agent such documentation p rescribed by 73  



 
 

 



 

  

 

applicable law (including as  prescribed by Section 1471 (b) (3)(C )(i ) of the Code) and  such additional documentati on reasonably reques ted by such Borrowe r or the Ad minis trative Agen t as  may be necessary for such Borrower and the Ad minis trative Agen t to comply w ith their obligations  unde r FATCA and t o determine t hat such Lender has  complied wi th such Lender ’s  obligations  under FATCA or  to determ ine the amount to deduct and withhold  fro m such payment. Solely for p urposes  of this  clause (D) , “FA TCA ” shall include any amendments  made to FATCA afte r the date of t his  Agreement. Each Lend er agrees  that if any fo rm or  certificati on it p revious ly delivered expi res  or becomes  obsolete or inaccurate in any respect, it shall update such form or certi fication o r prom ptly noti fy the Bor rower Representative and the Adm inis trative Agent in writi ng of i ts  legal inability to  do so. (g) Treatmen t of Certain Ref unds  . If any pa rty determ ines , in its  sole discretion exercised in good faith, that it  has  received a refund o f any Taxes  as  to which it has  been indemni fied pursuant to t his  Section 2.17 (including by the payment o f additional am ounts  pursuant to th is  Section 2.17 ), it shall pay to the i ndemnify ing party an amount equal to such refund (but on ly to the extent o f indemni ty payments  made under this  Section 

2.17 with respect to the Taxes  giving rise to such refu nd), net o f all out -of- pocket expenses  (including Taxes) o f such indemnif ied party and wi thout inte res t (other t han any interes t paid by t he relevant Govern mental Autho rity with respect to such refund ). Such indemn ifying party, upon the reques t of such indemn ified par ty, shall repay to such indemn ified par ty the amount paid  over pu rsuant to this  paragraph (g) (plus  any penalties , interes t or other charges  imposed by the relevant Governmen tal Author ity) in  the event that such indemni fied party is  required to repay such refund to such Governmental Aut hori ty. Notwiths tanding anyth ing to the cont rary in this  paragraph (g) , in n o event will the i ndemnif ied party be requ ired to pay any am ount to an inde mnifyi ng party pu rsuant to this  parag raph (g ) the payment o f which would p lace the indemnified pa rty in a less  favorable net a fter- Tax pos ition than the indemni fied party  would have been in i f the Tax subject to indemnif ication and givin g rise to such refund  had not been deducted, withhel d or othe rwise imposed and the indemni fication payments  o r additional amo unts  with respect to such Tax had neve r been paid. Th is  paragraph shall not be cons trued to requi re any indemnified pa rty to make available its  Tax retu rns  (or any other in format ion relating  to its  
Taxes  that it deems confidential ) to the indem nifyin g party o r any other Person. (h ) Sur vival . Each pa rty’s  obligat ions  under this  Section  2.17 shall survive the res ignation or replacement of the Ad minis trative Agen t or any ass ignment of rights  by, o r the replacement o f, a Lende r, the term ination of the Commit ments  and the repayment, satis faction o r discharge of all o bligations  under any Loan Document.  (i)  Defined Terms . Fo r purposes  of this  Section  2.17 , the ter m “Lender ” i ncludes  each Issuing Bank and the term “applicable law” includes  FATCA. SECT ION 2.18. Payments  Generally; All ocation of Pro ceeds ; Pro Rata Treatment; Sharing o f Set- offs  . (a ) The Bo rrowers  shall make each payment requ ired to be made by them hereunder (whether o f pri ncipal, interes t, fees  or reimbursement o f LC Disbu rsements , or of amoun ts  payable under Section 2. 15 , 2.16 o r 2.17 , or otherwise) p rior to  4:00 p.m., Chicago time, on the date when due, in immediately  available funds , witho ut set-of f or counte rclaim. Any amou nts  received after such time on any  date may, in the discreti on of the Ad minis trative Agen t, be deemed to have been received on the next succeeding Bus iness  Day for purposes  of calculating i nteres t th ereon. All such payments  shall be made to the Adminis t rative Agent at its  of fices  at 10 South 



Dearborn St reet, Floo r L2, Chicago, Illino is , or to the account des ignated by Ad minis trative Agent, except pay ments  to be made directly to the Issuing Bank or Swingline Lender as  express ly provided he rein and except that payments  pu rsuant to Sections  2.15 , 2.16  , 74  

 
 

 



 

  

 

2.17 and 9.03 shall be made directly to the Persons  entitled thereto. The Adminis trat ive Agent shall dis tribu te any such payments  received by it fo r the account of an y other Pe rson to the appro priate recipien t promp tly fo llowing receipt thereof. If any pay ment hereunder shall be due on a day that is  not a Bus iness  Day, the date for payment shall be extended to t he next succeeding Bus iness  Day, and, in the case of any payment accruing interes t, interes t thereon shall accrue and be payable for the pe riod of such extens ion. All payments  hereunder shall be made in D ollars . (b ) Any proceeds  of Collate ral received by the Adminis trative Agen t (i ) not cons tituti ng either (A) a specific payment o f princi pal, interes t, fees  or o ther sum payable under the Loan Documents  (which shall be applied as  specified by the Borr owers), (B)  a mandatory p repayment (wh ich shall be applied in accordance with Section 2.11 ) or (C ) amounts  to be applied from  the Collection Account when full cash dominio n is  in effect (which shall be applied in accordance with Section 2.10 (b) ) or (ii) a fter an E vent of Defau lt has  occurred and is  continui ng and the Admin is trative Agent so elects  or the Required Lenders  so direct, such funds  shall be appl ied, subject to the terms  of the AB L/Te rm L oan Interc reditor Ag reement, ratabl y fi rs t , to pay any 

fees , indemnities , or expense reimbursements  includ ing amounts  then due to the Adminis trat ive Agent and the Issuing Bank f rom the Bor rowers  (ot her than in connectio n with Banking Services  Obligations  or Swap Agreement Obl igations), second , to pay any fees , indemnities , or expense reimbu rsements  then due to the Lende rs  from the Borrowe rs  (other than in connection with Bankin g Services  Obligatio ns  or Swap Ag reement Obligations),  third , to pay interes t due in respect of the Overadvances  and Pro tective Advances , fourth , to pay the pri ncipal of the Ove radvances  and Protective Advances , fif th , to pay interes t then due and payable on the Loans  (other than the Overadvances  and Protective Advances) ratab ly, s ixth , to p repay principal on the Loans  (o ther than the Ove radvances  and Protective Advances) and unrei mbursed LC Disbu rsements  and to pay any amounts  owing with  respect to Swap Agreement O bligations  up to and including t he amount most recentl y provided to the Admin is trative Agent pu rsuant to Section 2.2 2 , fo r which Reserves  have been es tablished ratably, seventh , to pay an amount to the Adm inis trative Agent equal t o one hundred three percent ( 103% ) of the agg regate undrawn face amount of all ou ts tanding Lette rs  of Credit and the aggregate amount o f any unpaid LC 
Disbursements , to be held as  cash collateral for such Obligations , eighth , to payment o f any amounts  owing wi th respect to Banking Se rvices  Obligations  and Swap Agreemen t Obligations  up to  and including the amount most recently provi ded to the Admin is trative Agent pu rsuant to Section 2. 22 , and to the extent not paid pu rsuant to clause s ixth above, and ninth , to the payment of any other Secu red Obligation d ue to the Admin is trative Agent o r any Lender  by the Borr owers . Notwiths tanding t he foregoi ng amounts  received f rom any Loan Par ty shall not be applied to any  Excluded Swap Obligation of suc h Loan Part y. Notwiths tanding any thing to t he contrary con tained in this  Agreement,  unless  so directed by the Borrowe r Representative, or unless  a Default is  in exis tence, ne ither the Ad minis trative Agent nor any Lender shall apply any paymen t which it receives  to any Eurodo llar Loan of a Class , except (a) on the expi ration date of  the Inte res t Period applicable the reto or (b) i n the event, and only t o the extent, that the re a re no outs tanding ABR Loans  of the same Class  and, in any such event, the Borrowers  shall pay the break fu nding payment required in  accordance with Section 2. 16 . The Ad minis trative A gent and the Lenders  shall have the continui ng and exclus ive right to apply and reve rse and reapply 



any and all such proceeds  and payments  to any portion o f the Secured O bligations . (c ) At the election o f the Admin is trative Agent, all pay ments  of pri ncipal, interes t, LC Disbursements , fees , premiums, reim bursable expenses  (including, withou t limi tation, all reimbursement for fees , cos ts  and expenses  pursuant to Section 9.03 ), and other sums payable under the Loan Documents , may be paid from  the proceeds  of Bor rowings  made hereunder w hether made fo llowing a reques t by the Borrowe r Representative pursuant to Sectio n 2.03 or a deemed reques t as  provided in this  Sectio n or may be deducted from  any depos it account of any Borr ower maintained w ith the Admi nis trative Agent (and the Admin is trative Agent wil l provide reasonably prompt  notice of such deduction to the Borr ower Representative, provi ded that failu re to pr ovide such notice shall not lim it the abili ty of the Ad minis trative Agen t to make such deduction). The Bor rowers  hereby i rrevocably autho rize 75  

 
 

 



 

  

 

(i) the Adm inis trative Agent to make a Borrowi ng fo r the purpose of paying each payment of p rincipal, i nteres t and fees  as  it becomes  due hereunder or any ot her amount d ue under the Loan Documents  and agrees  that all such amounts  charged shall cons titute Loans  (including  Swingli ne Loans  and Overadvances , but such a Borrowing may only cons titute a Protective Advance i f it is  to rei mburse cos ts , fees  and expenses  as  described in Section 9.03 ) and that al l such Borrowings  shall be deemed to have been reques ted pu rsuant to Section 2.0 3 , 2.04 or  2.05 , as  applicable , and (ii ) the Admi nis trative Agent to  charge any depos it account of any Bor rower maintained w ith the Adm inis trative Agent for each payment o f princi pal, interes t and fees  as  it becomes  due hereunder or an y other amoun t due under t he Loan Documents . ( d) I f, except as  otherwise express ly provided herei n, any Lender shall, by exercis ing any rig ht of set-o ff o r counterclaim or othe rwise, obtain payment in respect of any pri ncipal of o r interes t on any o f its  Loans  or participatio ns  in LC Disbursements  resulting i n such Lender receivin g payment of  a greater pr oporti on of the agg regate amount o f its  Loans  and partici pations  in LC Disbu rsements  and Swingline Loans  and accrued interes t thereon than t he propo rtion received by any other 

s imilarly s ituated Lende r, then the Lender receiving such g reater propo rtion shall pu rchase (for cash at face value) pa rticipations  in t he Loans  and participat ions  in LC Disbursements  and Swi ngline L oans  of other Lenders  to the extent necessary so that the benefit o f all such payments  shall be shared by all such Lenders  ratab ly in accordance with the agg regate amount o f principal of and accrued inte res t on their respective Loans  and participations  in LC Disbursements  and Swingl ine Loans ; pro vided that ( i) i f any such participations  are pu rchased and all or any po rtion o f the payment giv ing rise thereto is  recovered, such participations  shall be rescinded and the purchase price res to red to the extent o f such recovery, witho ut interes t, and (ii) the p rovis ions  of t his  paragraph shall not be cons tr ued to apply to any payment made by the Bor rowers  pursuant t o and in accordance with the exp ress  terms  of this  Agreement o r any payment obtai ned by a Lender as  cons ideration for the ass ignment of or sale of a pa rticipation i n any of its  Loans  or part icipations  in LC Disbu rsements  or Swingl ine Loans  to any ass ignee or participan t, other than to the Borr owers  or any Su bs idiary or A ffi liate thereof (as  to which the pr ovis ions  of  this  paragraph shall apply). Each Borr ower consents  to the forego ing and agrees , to the extent i t 
may effectively do so unde r applicable law, that any Lender acquir ing a participat ion pursuant to the forego ing arrange ments  may exercise agains t such Borrower righ ts  of set-of f and counterclaim with respect to such participat ion as  fully as  if such Lender were a di rect creditor o f such Borrowe r in the amoun t of such participat ion. (e ) Unless  the Adminis trative Agent shall have received notice fro m the Borro wer Representative prio r to the date on wh ich any payment is  due to the Ad minis trative Agent  for the account of the Lenders  or the Issuing Bank hereunder that the Bo rrowers  will not make such paymen t, the Adminis trati ve Agent may assume that the Borrowe rs  have made such payment on such date in accordance herewith and may, in reliance upon such assumption, dis tribu te to the Lende rs  or the Issuing Bank, as  the case may be, the amount due. In such event, i f the Borr owers  have not in fact made such payment, then each of the Lenders  or the Issuing Bank, as  the case may be, severally agrees  to repay to the Admin is trative Agent f orthwi th on demand the amou nt so dis tributed to such Lender o r Issuing Bank with inte res t thereon, fo r each day fro m and including  the date such amount is  dis tribu ted to it to  but excluding the date of payment to the Ad minis trative Agen t, at the greater o f the NYFRB Rate 



and a rate determined by the Ad minis trative Agen t in accordance with bankin g indus try rules  on interbank co mpensation. (f ) I f any Lender  shall fail to make any payment requi red to be made by i t hereunder, then the Adminis t rative Agent may, in its  discretion (no twiths tanding any cont rary p rovis ion hereo f), ( i) apply any a mounts  thereafte r received by the Adm inis trative Agent for the account o f such Lender for t he benefit of  the Adminis t rative Agent, the Sw ingline Lender or the Issuing Bank to satis fy such Lender’s  obl igations  to it un der such Sections  until al l such unsatis fied obligations  are fu lly paid and /or (ii ) hold any such amounts  in a segregated account ove r which the Admi nis trative Agent shall have exclus ive 76  

 
 

 



 

  

 

control as  cash collateral for, and app lication to, any future funding ob ligations  of such Lender under any such Secti on; in the case of each of clauses  (i) and (ii) above, in any orde r as  determined by the Ad minis trative Agent in its  discretion. (g) The Adminis t rative Agent may f rom t ime to ti me provide the Bo rrowers  with account s tatements  or  invoices  with respect to any o f the Secured Obl igations  (the “State ments  ”). The Ad minis trative Agent is  under no duty or obli gation to p rovide Statemen ts , which, if p rovided, wil l be solely for the Borrowe rs ’ convenience. Statements  may contain es timates  of the amo unts  owed during the relevan t billing period, whethe r of p rincipal, inte res t, fees  or other Secured Obligatio ns . If the Bor rowers  pay the fu ll amount indicated on a Statement on or be fore the due date ind icated on such Statement, the Bor rowers  shall not be in de fault of pay ment with respect to the billing pe riod ind icated on such Statement; p rovided , that acceptance by the Adm inis trative Agent, on  behalf of the Lenders , o f any payment tha t is  less  than the total amount actually due at that time (incl uding but n ot limi ted to any pas t due amounts ) shall no t cons titute a waiver o f the Adminis t rative Agent’s  or the L enders ’ right to receive payment in full at anothe r time. S ECT ION 2.19. Mitigat ion Obligatio ns ; 

Replacement of Lenders  . (a)  If any Lender reques ts  compensation under Section 2.15 , or i f any Borrowe r is  required to pay any Inde mnified Taxes  or additional a mounts  to any Lender or any Go vernmental Aut hority for the account of any Lender pursuant t o Section 2.17 , then such Lender shall use reasonable effo rts  to des ignate a dif ferent lending o ffice for f unding o r booking i ts  Loans  hereunder o r to ass ign its  rights  and obli gations  hereunder to  another o f its  off ices , branches  or affiliates , i f, in the judg ment of such Lender, such des ignation or ass ignment ( i) would  eliminate o r reduce amounts  payable pu rsuant to Section 2.15 o r 2.17 , as  the case may be, in the fut ure and (i i) would not subject such Lender to any unreimbu rsed cos t or expense and would not othe rwise be disadvantageous  to such Lender. The Bor rowers  hereby ag ree to pay all reasonable cos ts  and expense s  incurred by any Lender in con nection with any such des ignation o r ass ignment. (b) If (i) any Lender reques ts  compensation under Section 2.15 , (ii ) any Borrowe r is  required to pay any Indem nified Taxes  or additional a mounts  to any Lende r or any Gove rnmental Aut hority for t he account of any Lender pursuant to  Section 2.17 o r (i ii) any L ender becomes  a Defaulting Lender,  then the Company may, at its  sole expense and effort, upon 
notice to such Lender and the Ad minis trative Agent,  require such Lender to ass ign and delegate, without recourse (in accordance with and subject t o the res tricti ons  contained in Section 9. 04 ), all its  interes ts , rights  (ot her than its  exis ting rights  to payments  pu rsuant to Sections  2.15 o r 2.17 ) an d obligations  unde r the Loan Docu ments  to an ass ignee that shall assume such obligations  (which ass ignee may be another Lender, if a Lender accepts  such ass ignment); provided that (i ) the Company shall have received the p rior w ritten consent of the Adminis trat ive Agent (and i f a Commit ment is  being ass igned, each Issuing Bank and the Swingline Lender), w hich consent shall not unreasonably be withheld , (ii ) such Lender shall have received paymen t of an amoun t equal to the outs tandin g principal o f its  L oans  and participations  in LC Disbursements  and Swingline Loans , accrued interes t thereon, accrued fees  and all other amoun ts  payable to it hereunde r, fro m the ass ignee (to the extent o f such outs tanding princi pal and accrued interes t and fees) o r the Company ( in the case of all other am ounts ) and (i ii) in  the case of any such ass ignment resulting fro m a claim fo r compensation under Section 2.15 o r payments  requi r ed to be made pursuant to Section  2.17 , such ass ignment will result in a reduction in such 



compensation or payments . A Lende r shall not be requi red to make any such ass ignment and delegation i f, prio r thereto,  as  a result of a waiver by such Lende r or ot herwise, the circumstances  entitling the Com pany to requi re such ass ignment and delegation cease to apply. Each party he reto agrees  tha t (x ) an ass ignment required pu rsuant to this  parag raph may be ef fected pursuant to an Ass ignment and Assumption executed by the Bo rrower Representative, the Ad minis trative Agen t and the ass ignee (or, to the extent ap plicable, an agreement inco rporatin g an Ass ignment and Assumption by 77  

 
 

 



 

  

 

reference pursuant to an App roved E lectronic P latfor m as  to which the Admin is trative Agent and such parties  are par ticipants ), and ( y) the Lender requi red to make such ass ignment need not be a party thereto in o rder f or such ass ignment to be effective and shall be deemed to  have consented to and be bound by the te rms  thereof;  provided that, fol lowing the ef fectiveness  of any such ass ignment, the other parties  to such ass ignment agree to execute and deliver such documents  necessary to evidence such ass ignment as  reasonably reques ted by the applicable Lender, pro vided that any such documents  shall be w ithout recourse to o r warrant y by the part ies  thereto. S ECTION 2. 20. Defaultin g Lenders  . Notw iths tanding any pr ovis ion of th is  Agreement to the cont rary, i f any Lende r becomes  a Defaulting Lender, then the followin g provis ions  shall apply for so long as  such Lender is  a Default ing Lende r: (a)  fees  shall cease to accrue on the unfunded portio n of the Com mitment o f such Defaulting Lender pu rsuant to Section 2. 12(a) ;  (b) any payment of p rincipal, i nteres t, fees  or other a mounts  received by the Adm inis trative Agent for t he account of such Defaulting Lender (whether vol untary o r mandatory , at maturi ty, p ursuant to Section 2.18 (b) o r otherw ise) or received by t he Adminis trat ive Agent fr om a Defaultin g 

Lender pursuant to  Section 9.08 shall be appl ied at such time or t imes  as  may be determined by the Adm inis trative Agent as  fo llows: fi rs t , to the payment o f any amounts  owing by such Defaulting Lender to t he Adminis trati ve Agent hereunder;  second , to the payment on a p ro rata bas is  of any amounts  owin g by such Defaulting Lender to any Issuing Bank or Swin gline Lende r hereunder;  third ,  to cash collateralize the Issuing Bank’s  LC Exposure with respect to such Defaulting Lende r in accordance with t his  Section; fo urth , as  the Bor rower Representative may reques t (so lo ng as  no Default or Event o f D efault exis ts ), to the fun ding of any Loan in respect of which such Defaulting Lender has  failed to fund its  portion thereof as  requi red by this  Agreement , as  determined by the Ad minis trative Agent ; fi fth , if so dete rmined by the Ad minis trative Agen t and the Borr ower Representative, to be held in a depos it account and released pro rata in o rder to (x) satis fy such Default ing Lende r’s  potential future funding obl igations  with respect to Loans  under this  Ag reement and (y ) cash collateralize the Issuing Bank’s  futu re LC Ex posure with respect to such Default ing Lende r with respect to future Letters  of Cred it is sued under this  Agreement, i n accordance with this  Section ; s ixth , to the paymen t of any amoun ts  
owing to the Lende rs , the Issuing Bank or Swin gline Lende r as  a result of any judg ment of a cou rt of com petent jurisdicti on obtained by any Lender, the Issuing Bank or Swing line Lender  agains t such Defaulting Lende r as  a result of such Defaulting Lender ’s  breach of its  obli gations  under this  Ag reement or unde r any other Loan Document;  seventh , so long as  no Default or Event o f Default exis ts , to the payment  of any amoun ts  owing to the Bor rowers  as  a result of any judg ment of a cou rt of com petent jurisdicti on obtained by any Bo rrower agains t such Default ing Lende r as  a result of such Defaulting Len der’s  breach of its  obli gations  under this  Ag reement or unde r any other Loan Document ; and eighth , to such Defaul ting Lender or as  otherw ise directed by a court o f competent ju risdiction; p rovided that if (x ) such payment is  a payment o f the princi pal amount o f any Loans  or LC Disbursements  in respect of which such Defaul ting Lender has  not ful ly funded i ts  appropriate share, and (y) such Loans  were made o r the related Letters  of C redit were issued at a time when the condit ions  set forth in Section 4.02 we re satis fied or waived, such payment shall be applied solely to  pay the Loans  of, an d LC Disburse ments  owed to, all non-Defau lting Lenders  on a pro rata bas is  prior to bein g applied to the pay ment of 



any Loans  of, or LC Disbursements  owed to, such Defaulting Lender un til such time as  all Loans  and f unded and unfun ded partic ipatio ns  in the Borrowe rs ’ obligatio ns  corresponding to such Defaul ting Lende r’s  LC Exposure and Swi ngline L oans  are held by the Lende rs  pro rata in accor dance with the Commit ments  without gi ving effect to clause (d) below. Any  payments , prepayments  or o ther amounts  paid o r payable to a Defaul ting Lende r that are applied (or hel d) to pay amo unts  owed by a Defaulting Lender o r to pos t cash collateral pu rsuant to this  Section shall be deemed paid to and redi rected by such Defaulting Lende r, and each Lender i rrevocably consents  hereto; 78  

 
 

 



 

  

 

(c) such Defaulting Lender shall not have the right to  vote on any issue on which voting  is  required (other than to the extent express ly pro vided in Section  9.02(b ) ) and the Com mitment and Revolv ing Ex posure of such Defaulti ng Lender shall n ot be included in dete rminin g whether the Requi red Lenders  have taken or may take any action hereunde r (includ ing any consent to any amendment, wai ver or o ther modi fication pu rsuant to Section 9.02 ) o r under any o ther L oan Document; p rovided , that, except as  otherwise pr ovided in Secti on 9.02 , this  clause (b) shall n ot apply to t he vote of a Defaul ting Len der i n the case of an amendment, waiver or o ther mod ification requirin g the consent of such Lender  or each Lende r directly a ffected thereby; (d) if any Swi ngline E xposure or LC Exposure exis ts  at the ti me such Lender becomes  a Defaulting Lender then : (i ) all or any pa rt of the Swingli ne Exposure and LC Exposu re of such Defaulting Lender shall be reallocated among the non -Defaulting  Lenders  in accordance with their respective Applicable Percentages  but only (x) to t he extent that the condi tions  set forth i n Section 4.02 a re satis fied at the time o f such reallocation (and,  unless  the Borrower Representative shall have otherwise notif ied the Adminis t rative Agent at such time, the Bor rowers  shall be deemed to 

have represented and warranted that such conditi ons  are satis fied at such time) and (y ) to the extent that such reallocation does  not, as  to any non -Defaultin g Lender, cause such non-Defaul ting Lende r’s  Revolving Exposure and to exceed its  Commi tment; ( ii) i f the reallocatio n described in clause (i) above cannot, or can only pa rtially, be ef fected, the Borr owers  shall within one ( 1) Bus iness  Day following not ice by the Adminis t rative Agent (x ) fi rs t, prepay such Swingl ine Exposure and (y) second, cash collateralize fo r the benefit of the relevant  Issuing Banks  only the Borrowe rs ’ obligatio ns  corresponding to such Defaulting Lender ’s  LC Exp osure (afte r giving e ffect to any par tial reallocation  pursuant to clause (i ) above) in accordance with the procedures  set for th in Sectio n 2.06(j ) fo r so long as  such LC Exposure is  outs tandin g; (ii i) i f the Borrowe rs  cash collateralize any portion o f such Defaulting Lender ’s  LC Exposure p ursuant to clause (ii ) above, the Borrowe rs  shall not be requi red to pay any fees  to such Defaulting  Lender p ursuant to Sectio n 2.12(b ) with respect to such Defaulting Lende r’s  LC Exposure dur ing the perio d such Defaulting Lender’s  LC Exposure is  cash collateralized; ( iv) i f the LC Exposure of the non-De faulting Lenders  is  reallocated pursuant to clause (i ) above, then the fees  payable to 
the Lenders  pursuant to Section 2.12(a ) and Section 2. 12(b)  shall be adjus ted in accordance with such non-Defaul ting Lenders ’ Applicable Percentages ; and (v) i f all or  any porti on of such Default ing Lende r’s  LC E xposure is  neither reallocated nor cash collateralized pu rsuant to clause (i) o r (ii ) above, then, witho ut prejud ice to any righ ts  or remedies  of any Is suing Bank or any other Lender he reunder, all let ter of c redit fees  payable under Secti on 2.12(b ) with respect to such Defaulting Lende r’s  LC Exposure shall be payable to the relevant Issuing Banks  until and to the exten t that such LC E xposure is  reallo cated and/or cash collateralized; and (e) so long  as  such Lender is  a Defaulting Lender, the Issuing Banks  shall not be requi red to issue, amend, renew, extend o r increase any Letter o f Credit, u nless  it is  satis fied that such Defaulting Lende r’s  then outs tanding LC Exposu re will be 100 % covered by the Com mitments  of the non-Defau lting Lenders  and/or cash collateral wil l be provi ded by the Borr owers  in accordance with Section  2.20(d ) , and LC Expos ure related to any newly issued or increased Lette r of Credi t s hall be 79  



 
 

 



 

  

 

allocated among non-Defaul ting Len ders  in a manner cons is tent with Section 2.20( d)(i ) (and such Defaul ting Lende r shall not part icipate therein ). If (i) a Bank ruptcy Even t or a Bail- In Action wi th respect to a Lender  Parent shall occur followi ng the date hereof and for so lon g as  such event shall continue or (ii ) any Issuing Bank has  a good faith bel ief that any Lender has  defaulted in fulf illing i ts  obligations  under one o r mo re other agreements  in wh ich such Lender com mits  to extend credit,  no Issuing Bank shall be required to issue, amend or increase any Letter  of Credit,  unless  such Issuing Bank shall have entered into arrange ments  with the Bor rowers  or such Lender , satis factory to such Issuing Bank to defease any risk to it in respect of such Lende r hereunder. In the event that the Adminis trat ive Agent, the Bor rower Representative and each Issuing Bank each agrees  that a Defa ulting Lende r has  adequately remedied all matte rs  that caused such Lender to be a Defaulting  Lender, then the LC Exposure of the Lenders  shall be readjus ted to reflect the inclus ion of such Lender ’s  Commitment an d on such date such Lender shall purchase at par such of t he Loans  of the o ther Lende rs  (other t han Swingl ine Loans) as  t he Adminis trative Agent shall deter mine may be necessary in order for such Len der to hold  such 

Loans  in accordance with its  Applicable Pe rcentage, whereupon such Lender w ill cease to be a Defaulting Lender; pr ovided that, no ad jus tments  will be made ret roactively with respect to fees  accrued or payments  made by o r on behalf o f the Company whi le that Lende r was  a Defaulting Lende r; prov ided , fu rther , that , except to the extent othe rwise express ly agreed by the affected par ties , no change hereunder f rom Defaul ting Lender to Lender will cons ti tute a waiver or release of any claim of any  party hereun der aris ing from t hat Lender ’s  having been a Defaulting  Lender. SEC TION 2.21. Retu rned Payme nts  . If after receipt of any pay ment which is  applied to the payment of al l or any pa rt of t he Obligations  (i ncluding a payment e ffected thro ugh exercise of a rig ht of setof f), the Ad minis trati ve Agent or any Lender is  fo r any reason compelled to sur render such payment o r proceeds  to any Person because such payment or applicati on of p roceeds  is  invalidated, declared fraudu lent, set as ide, determined to be voi d or voi dable as  a preference, imperm iss ible setoff, or a dive rs ion of t rus t funds , or  for any other reason ( including pu rsuant to any settlement entered into by the Ad minis trative Agent or such Lender in it s  discretion), then the Obligat ions  or part thereof in tended to be satis fied shall be revived and 
continued and this  Agreement shall contin ue in full  force as  if such payment o r proceeds  had not been received by t he Adminis trat ive Agent or such Lende r. The p rovis ions  of th is  Section 2.21 shall be and re main effective no twiths tanding any cont rary action wh ich may have been taken by the Adm inis trative Agent o r any Lende r in rel iance upon such payment or appl ication of p roceeds . The provis ions  o f this  Section 2.21 shall sur vive the term ination o f this  Agreement. SECT ION 2.22. Banking Services  and Swap Agreements  . Each Lender o r Af filiate the reof pro viding Banking Services  (excluding Lease Financing) fo r, or havin g Swap Agreements  with , any Loan Party o r any Subs idiary or Af filiate o f a Loan Pa rty shall deliver  to the Admin is trative Agent, p romptly  after ente ring into such Banking Services  or Swap Ag reements , written no tice setting fo rth the aggregate amoun t of all Bankin g Services  Obligatio ns  and Swap Agreement Obl igations  of such Loan Party o r Subs idiar y or Af filiate the reof to such Lender or A ffil iate (whether matured o r unmatured,  absolute or contingen t). In  addition, each such Lender or Af filiate the reof shall deliver to the Admin is trative Agent, from t ime to ti me after a s igni ficant change therein or upon a reques t therefor , a summary of  the amounts  due or to become due in respect 



of such Banking Services  Obligations  and Swap Ag reement Obligat ions . The most recent i nfor mation pr ovided to the Ad minis trative Agent  shall be used in determining  the amounts  to be applied in respect of such Banking Serv ices  Obligations  and/or S wap Agreement Obli gations  pursuant to Sect ion 2.18(b ) and which tie r of t he waterfall, contai ned in Section 2. 18(b ) , such Banking Services  Obligations  and/o r Swap Ag reement Obligations  wil l be placed. 80  

 
 

 



 

  

 

ARTICL E II I Representations  and Warranties  Each Loan Par ty represents  and warrants  to t he Lenders  that: SEC TION 3.01. O rganization; Powers  . Each Loan Party an d its  Material Subs idiar ies  is  duly organized or formed, validly exis ting and in good s tanding (to the extent such concept is  applicable in the relevant jurisdict ion) unde r the laws  of the ju risdiction o f its  organization,  has  all requis ite power and autho rity t o carry on its  bus iness  as  now conducted and, except whe re the failure to do so, indi vidually o r in the aggregate, coul d not reasonably be expected to result in a Material Adverse E ffect, is  quali fied to do bus iness  in, and is  in good s tanding (to the extent such concept is  applicable) in , every jur isdiction where such qualif ication is  requi red. S ECTION 3.0 2. Author ization; Enforceabil ity . T he Transactions  are withi n each Loan Par ty’s  organizatio nal powers  and have been duly autho rized by all necessary organizational actions  and, i f requi red, actions  by equity hol ders . The Loan Documents  to which each Loan Party is  a party  have been duly executed and delivered by such Loan Part y and cons titute a legal, valid and b inding obl igation o f such Loan Par ty, enfo rceable in accordance with its  terms , subje ct to applicable bankruptcy, i nsolvency, reorganizatio n, morato rium o r other laws  affecting 

creditors ’ r ights  generally and subject to gene ral princip les  of equity, rega rdless  of whether cons idered in a p roceeding in equity or at law. S ECT ION 3.03. Gove rnmental App rovals ; No Conflicts  . The T ransactions  (a) do not require any mate rial consent or appr oval of, regis tration o r fil ing with, o r any other acti on by, any Govern mental Autho rity, except such as  have been obtained or made and are in full force and ef fect and except for filings  necessary to perfect Liens  created pursuant to the Loan Documents , (b ) will n ot violate in any material respect any applicable law or regulat ion or the cha rter, by -laws  or other o rganizational documents  of  any Borrowe r or any o f the Material Subs idia ries  or any orde r of any Gove rnmental Aut hority, (c) wil l not viola te or result in a de fault under  any indenture, ag reement or o ther ins tru ment binding  upon any Bor rower or any  of the Material Subs idiaries  or i ts  assets , or give rise to a right thereunde r to requ ire any payment t o be made by any Bor rower or any of the Material Subs idiaries , except, in the case of this  clause (c) , that cou ld not reasonably be expected to result in a Material Adverse E ffect, and ( d) will not result in the creation or  impos ition o f any L ien on any asset of any Borrower o r any of the Material Subs idiaries , other  than Liens  created unde r the Loan 
Documents . SECT ION 3.04. F inancial Condition; N o Material Adverse Change . (a) The Company has  heretofo re fu rnished to the Lende rs  its  consolidated balance sheet and s tatements  of income, s tockholders  equity and cash flows  (i ) as  of and fo r the fiscal year ended Augus t 25, 2 018 repo rted on by Deloit te & To uche LL P, independent pub lic accountants  and (ii ) as  of and fo r the fiscal quarte r and the port ion of the fiscal year ended May 25, 2019, cert ified by a F inancial Off icer. Such financial s tatements  pre sent fairly , in all mate rial respects , the financial pos ition and  results  of operat ions  and cash flows  of the Company and its  consolidated Subs idia ries  as  of such dates  and for such periods  in accordance with GAAP,  subject to the year-end aud it adjus tments  and the absence of footno tes  in the case of s tatements  referred to in clause (ii) o f the im mediately preceding sentence. (b ) The C ompany has  hereto fore f urnished to the Lenders  its  pro forma consolidated balance sheet and related p ro fo rma consolidated s tatement of income fo r the twelve-m onth perio d ended Augus t 25, 2018, p repared givi ng effect to the Transactions  as  if the Transactions  had occurred on such da te ( in the case of such balance sheet) or at t he beginning of such perio d (in the case of such s tatement of i ncome). Such p ro fo rma consolidated 



balance sheet and related pro forma consolida ted s tatement of 81  

 
 

 



 

  

 

income (i) has  been prepared b y the Company in go od faith, based on assumptions  believed by the Company to be reasonable at the time such assumptions  were made and (ii i) p resents  fairly, in all material respects , the pro forma financial pos ition o f the Company and i ts  consolidated Subs idiaries  as  of such date as  if the T ransactions  had occurred on such date. (c) Since Augus t 25, 2018, t here has  been no material adverse change in the bus iness , assets , operations  or condition, financial o r otherw ise, of the Company and its  Su bs idiaries , taken as  a whole. SECT ION 3.05. Proper ties  . (a) Except for Liens  permi tted pursuant to Section 6.02 , each of the Company and  its  Material Subs idiar ies  has  good title to, or (to the know ledge of the Company ) valid leasehold inte res ts  in, all its  real and personal prope rty mater ial to its  bus iness , except for min or defects  in ti tle that do not interfe re with its  abili ty to conduct i ts  bus iness  as  currently conducted or to util ize such properties  fo r their i ntended purposes . (b)  Each of the Company and its  Subs idia ries  owns , or is  licensed to use, all trademarks , tradenames , copyr ights , patents  and other intel lectual proper ty material to its  bus iness , and the use thereof by the Company and its  S ubs idiaries  does  not, to their know ledge, inf ringe upon the rights  of any o ther Person, except for 

any such infringements  that, in dividually or in the agg regate, could not reasonably be expected to result in a Material Adve rse Effect. SECT ION 3.06. Litigat ion and En vironmen tal Matters  . (a) There are no actions , suits , proceedings  or inves tigations  by or be fore any arb itrato r or Gove rnmental Autho rity pend ing agains t or, to the knowledge of any Bo rrower,  threatened agains t or af fecting the Company or any o f its  Subs idiaries  (i ) as  to which there is  a reasonable poss ibility o f an adverse determinati on and that, i f adversely determined, co uld reasonably be expected, indivi dually or in the aggregate, to result in a Material Adverse Ef fect or ( ii) that involve this  Agreemen t or the Transactions . There a re no labor cont rovers ies  pending agains t or, to the knowledge o f the Company, th reatened agains t or affectin g the Company or an y of its  Su bs idiaries  (i) w hich could reasonably be expected, indiv idually o r in the aggregate, to  result in a Material Adve rse Effect, o r (i i) that i nvolve this  Agreement or the Transactions . (b) Except with respect to any other mat ters  that, indiv idually or in the aggregate, could not reasonably be expected to result i n a Material Adverse Ef fect, neither the Company nor any of its  Subs idia ries  (i ) has  failed to comply w ith any E nviron mental Law o r to obtain, maintain or  comply with  any 
permit, license or othe r approval required unde r any En vironmen tal Law, ( ii) has  become subject to any Environ mental Liab ility, (iii)  has  received notice of any claim wi th respect to any Environ mental Liab ility o r (iv ) knows of any bas is  for any  Envi ronmental Liabili ty. S ECTION 3 .07. Compliance with Laws and Agreements ; No Default  . Each of the Company and its  Subs idia ries  is  in compliance with all laws , regu lations  and orders  o f any Governmental Authori ty applicable to it  or its  pr operty and all indentures , agreements  and othe r ins truments  bind ing upon it  or its  pr operty, except where the failu re to do so, individually o r in the aggregate, cou ld not reasonably be expected to result in a Material Adverse E ffect. No Defaul t has  occurred and is  continui ng. S ECTION 3. 08. Inves tment Company Status  . Neither t he Company nor any o f its  Subs idia ries  is  an “inves tment company” as  defined in, or subject to regulation un der, the In ves tment Company Act of 1 940. 82  



 
 

 



 

  

 

SECT ION 3.09. Taxes  . Each of the Company and its  Subs idiaries  has  timely f iled or caused to be fi led all federal income Tax returns  and all othe r material Tax retu rns  and reports  required to have been filed and has  paid or caused to be paid o r made a provis ion for the pay ment of all federal income Taxes  and all other mate rial Taxes  requi red to have been paid by i t, except (a) Taxes  that are being contes ted in good faith by app ropriate p roceedings  and for w hich the Company or  such Subs idiary, as  applicable, has  set as ide on its  books  adequate reserves  in accordance with GAAP or (b ) to the extent t hat the fa ilure to do so could no t reasonably be expected to result in a Material Ad verse Ef fect. SEC TION 3.10 . ERI SA . No ER ISA E vent has  occurred or is  reasonably expected to occur that, when taken to gether with al l other such ER ISA E vents  for which liability is  reasonably expected to occur, could reasonably be expected to result in a Material Adverse E ffect. S ECT ION 3.11. Disclosure . As  of the Ef fective Date, each Loan Par ty has  disclosed to the Lenders  all mater ial agreements , ins truments  and co rporate or other res tr ictions  to which it or any o f its  subs idiaries  is  subject, and all other matters  known  to it, tha t, individually o r in the agg regate, could reasonably be expected to result in a Material Adverse 

Effect. Al l written info rmation, ot her than any p rojections , es timates , forecas ts  and other fo rward- looking in format ion and in formatio n of a general econom ic or indus t ry-specific natu re, fur nished by or on behal f of the Com pany or any S ubs idiary to t he Adminis trat ive Agent or any Lender on o r pri or to the Ef fective Date, when taken as  a whole and after giv ing effect t o all supplements  and updates  thereto, did  not (when furnished)  contain any unt rue s tatement of mate rial fact o r omit to  s tate a material fact necessary in order to make the s tatements  contained therein n ot material ly mis leading (when taken as  a whole and after givi ng effect to al l such supplements  and updates  thereto) in l ight of the circumstances  under which such s tatements  were made; provi ded that, with respect to the Project ions  furnished by o r on behalf of the Company o r any Subs idia ry to the Ad minis trative Agent or any Lender on o r prio r to the Effecti ve Date pursuant to o r in connection wit h the negotiation  of this  Ag reement or any ot her Loan Docu ment or i ncluded therein (the “Pro jections  ”), the Company represents  only that such info rmation was  prepared i n good fai th based upon assumptions  believed by the Company to be reasonable at the time prepared (it being un ders tood by the Adm inis trative Agent and the Lenders  that any such 
Projections  are as  to futu re events  and are not to be viewed as  facts  and are subject to s ignif icant uncertainties  and contingencies , many o f which are beyond the control o f the Company o r the Subs idia ries , that no assurances  can be given that such Projections  will be realized and that actual results  during the period o r periods  covered by  any such Projections  may d iffe r materially fro m the projected results  conta ined therein and that such di fferences  may be material ). S ECT ION 3.12. Material Ag reements  . No Loan Pa rty is  in defaul t in the per formance, observance or fulf illment o f any of the obligations , coven ants  or conditions  contained in (i) any mate rial agreement t o which it is  a party or ( ii) any agreemen t or ins tr ument evidencing o r governi ng Material Indebtedness , in any such case of clause (i) or (ii) abo ve, which default cou ld not reasonably be expected to have a Material Adve rse Effect. SEC TION 3.13. Marg in Stock . No Loan Pa rty is  engaged and will not en gage, principally or as  one of its  im portant activ ities , in the bus iness  of purchas ing or car rying Margin  Stock, o r extending credi t for  the purpose of p urchas ing or car rying Margin Stock, and no pa rt of t he  proceeds  of any Borr owing or Letter of Credit  hereunder will be used to buy or carr y any Margin St ock. Followi ng the application o f the pr oceeds  



of each Borrowing o r drawing under each Lette r of Credi t, not mo re than 25%  of the value o f the assets  (either of any Loan Part y individual ly or o f the L oan Parties  and thei r Subs idiaries  on a consolidated bas is ) will be Margin Stock. SEC TION 3.14. Liens  . The re are no L iens  on any of the real o r personal pr operties  of the Compan y or any S ubs idiary except fo r L iens  permitted by Section 6.02 . 83  

 
 

 



 

  

 

SECT ION 3.15. Capitalization and Subs idiaries  . As  of the A mendment No. 1 Ef fective Date, Schedule 3.15 sets  forth  (a) a cor rect and complete lis t o f the name and relat ionship to the Company o f each Subs idiary, (b) a t rue and complete lis tin g of each class  of each Borrower’s  ( other than t he Company’s) is sued and outs tanding Equity Interes ts , all of which Equity Interes ts  are owned beneficiall y and of record by the Persons  identified on Schedule 3.15 , and (c) the type o f entity o f the Company and each Subs idia ry. S ECTION 3 .16. No Burdensome Res trictions  . On the date he reof, no Bor rower is  subject t o any Burdensome Res trictions  except Burdensome Res trictions  permitted unde r Section 6.1 1 . S ECTION 3. 17. Solvency . (a) I mmediately afte r the consummation of the Transactions  to occur on the Ef fective Date and the making o f each Loan on the Ef fective Date and the application o f the pr oc eeds  of such Loans , (i) the sum o f the liabi lities  of the Company and its  Subs idiaries , taken as  a whole, shall not exceed the present fai r saleable value of the assets  of the Company and its  Subs idiaries , taken as  a whole; (ii ) the capital o f the Company and its  Subs id iaries , taken as  a whole, shall not be unreasonably small in relation to the bus iness  of the Company and its  Subs idia ries , taken as  a whole, contemplated 

on the date hereof and ( iii) the Company and its  Subs idiar ies , taken as  a whole, do not intend to incu r, or bel ieve that they will incur, debts  includ ing curren t obligations  beyond their abil ity to pay such debt as  they mature in the ordi nary course of b us iness . For the purposes  hereof, the amou nt of any con tingent liabi lity at any ti me shall be computed as  the amount that, in light o f all o f the facts  and circumstances  exis ting at such time, represents  the amount that can reasonably be expected to become an actual or matu red liabil ity (i rrespective of whethe r such contingent liabi lities  meet the crite ria for accr ual und er Statement of Financial Accounting  Standard No.  5). ( b) The Company does  not intend to , nor wil l it per mit any of  its  Subs idiaries  to, and t he Company does  not believe that it or any of  its  Subs idiaries  will, incur debts  beyond i ts  ability to pay such debts  as  they mature, takin g into account the t iming o f and amounts  of cash to be received by it or any such Subs id iary and the ti ming of the amounts  of cash to be payable on o r in respect of i ts  Indebtedness  or the Indebtedness  of any such Subs idia ry. S ECTION 3. 18. Insurance . Schedule 3. 18 sets  forth a description  of all insu rance maintained by or  on behalf o f  the Loan Part ies  and their Subs idia ries  as  of the Amendment No. 1 Ef fective Date. As  of the 
Amendment No. 1 E ffective Date, all p remiums in respect of such insurance due and payable on or p rior to the Amendment N o. 1 E ffective Date have been paid. Each Borrower maintains , and has  caused each Subs idiary to maintain, wit h financially sound and  reputable insurance companies , insurance on all their real and pe rsonal proper ty in such amounts , subject to such deductibles  and self-insurance retentions  and covering such pr operties  and risks  as  are adequate and cus tomarily maintained by companies  engaged in the same or s imila r bus inesses  operating in the same or s imilar locatio ns . SECT ION 3.19 . Security In teres t in Collateral . The Collateral Docu ments , upon execution and delive ry thereo f by the part ies  thereto, will c reate in favor o f the Admi nis trative Agent, for the bene fit of the Secured Pa rties , a valid and enfo rceable security interes t in the Collate ral covered thereby and (i) w hen the Collateral cons titut ing certi ficated securities  (as  defined in the UCC) is  delive red to the Admi nis trative Agent, t ogether with ins truments  of transfer du ly endorsed in blank, t he Liens  under t he Collateral Documents  will cons ti tute a fully perfected security in teres t in all r ight, tit le and interes t of the respective Loan Pa rties  thereunder in such Collateral,  prio r and superior in righ t to any othe r Person, except fo r Liens  



permitted by Section 6.02 and (ii) when financing s tatements  in appr opriate fo rm are filed in the app licable filin g off ices , the security interes t created under t he Collateral Documents  will cons ti tute a fully perfected security in teres t in all r ight, tit le and interes t of the respective Loan Pa rties  in 84  

 
 

 



 

  

 

the remaining Collateral  to the extent per fection can be obtained by filin g UCC financing s tatements , prio r and superior to the ri ghts  of any othe r Person, except fo r L iens  permitted by Section 6.02 . SECT ION 3.20. Employ ment Matters  . As  of the Effective Date, t here are no s trikes , lockouts  o r s lowdowns  agains t any Loan Par ty or any Subs idiary pendi ng or, to the knowledge of any Loan Pa rty, th reatened, that, in the agg regate, could reasonably be expected to result in a Material  Adverse Ef fect. The hou rs  worked by and pay ments  made to employees  of the Loan Part ies  and their Subs idia ries  have not been in violation o f the Fair  Labor  Standards  Act o r any other appl icable Federal, s tate, local or foreign law dealing with such matte rs  in a manner that, in the aggregate, could reasonably be expected to result in a Material Adverse E ffect. Al l payments  due fro m any Loan Party o r any Subs idia ry, or for which any clai m may be made agains t any Loan Party o r any Subs idia ry, on account of wages  and employee health and  welfare insurance and othe r benefits , have been paid or  accrued as  a liability on the boo ks  of such Loan Pa rty or such Su bs idiary, except those that could no t reasonably be expected to have a Material Adverse Ef fect. S ECTION 3 .21. Anti -Corrup tion Laws and Sancti ons  . The Company has  

implemented and maintains  in e ffect policies  and procedu res  reasonably des igned to ensure compliance by the Company, i ts  Subs idiaries  and their respective directors , of ficers , employees  and agents  with Anti -Corrup tion Laws and applicable Sanctions , and the Company, its  Subs idia ries  and to the knowledge o f the Company its  of ficers , directo rs , employees  and agents  that will act in any capacity in connecti on with o r benefit from t he credit facil ities  es tablished hereby, are in compliance with A nti-Cor ruptio n Laws and applicable Sanctions  in al l material respects . None of (a) the Company, any Subs idiary o r  to the knowledge of t he Company or such Subs idia ry any of t heir respective di rectors , off icers  or employees , or (b) to the knowledge of the Company, any agent of the Company or any Subs idiary that  will act in any capacity in con nection with o r benefit from the credit facility es tablished hereby, is  a Sanctioned Person. No Borr owing or Letter o f Credit, use of proceeds  or other Transactions  will v iolate any Anti -Corrupt ion Law o r applicable Sanctio ns . SECT ION 3.22. EEA Financial Ins ti tutions  . No L oan Party is  an EEA Financial Ins tit ution. S ECT ION 3.23. Use of P roceeds  . The proceeds  of the Loans  have been used and will be used, whether directly o r indirectl y as  set forth in Sect ion 5.08 . S ECT ION 
3.24. Plan Assets ; Prohibited Transactions  . No Loan Party o r any of its  Subs idiaries  is  an entity deemed to h old “plan assets” (within the meaning o f the Plan Asset Regulations), and neither the execution, deliver y nor per for mance of the transactions  contemplated u nder this  Agreement,  including t he making of any  Loan and the issuance of any Letter of  Credit hereunde r, will gi ve rise to a non-exemp t prohi bited transaction unde r Section 406 of ERISA o r Section 4975 of the Code. ART ICL E IV Condit ions  SEC TION 4.01. Ef fective Date . The ob ligations  of t he Lenders  to make Loans  and of the Issuing Banks  to issue Letters  of Credit hereunde r shall not become ef fective until the date o n which each of the f ollowing cond itions  is  satis fied (or waived in accordance with Section 9.02 ): (a) Credit  Agreement and Othe r Loan Docu ments  . The Admin is trative Agent (or its  counsel) shall have received (i) f rom each party  hereto either (A) a counte rpart o f this  Agreement s igned on behalf of such par ty or (B) wri tten evidence satis factory to the Adm inis trative Agent (which may incl ude telecopy or electr onic transmiss ion of a s igned s ignatu re page of this  Agreement ) that such party has  85  



 
 

 



 

  

 

s igned a counterpart of t his  Agreement and ( ii) each of t he other documents , ins t ruments , legal opinio ns  and other agreements  lis ted on Exhibit D  that are requ ired to be delive red on or p rior  to the date hereo f, all in form and subs tance satis factory to the Ad minis trative Agent and  its  counsel. (b) Funding Account . The Admin is trative Agent shall have received a notice setting forth  the depos it account(s ) o f the Borrowe rs  (the “Fundi ng Account ”) to wh ich the Adminis t rative Agent is  author ized by the Borr owers  to transfer the proceeds  of any Bor rowings  reques ted or autho rized pursuant to  this  Agreement. (c)  Borrowing Base Certificate . The Adminis trat ive Agent shall have received an Aggregate Bor rowing Base Certificate and a Bor rowing Base Certificate fo r each Borrower, in each ca se, prepared as  of the las t day of the most recent m onth ended at leas t twenty (2 0) calendar days  pri or to the Ef fective Date . (d)  Clos ing Availability .  After g iving ef fect to all Bor rowings  to be made on t he Ef fective Date, the issuance of any Letters  o f Credit on t he Ef fective Date and the payment o f all fees  and expenses  due hereunder, and with all o f the Loan Parties ’ indebtedness , liabilities , and obligatio ns  current, the Agg rega te Availability shall not be less  than $38,500,00 0. (e) Fees  and Expenses  . All fees  and expenses  due 

and payable to the Adminis trat ive Agent, the Lende rs  and their respective Af filiates  and requi red to be paid on or pr ior to the Ef fective Date shall have been paid or shall have been autho rized to be deducted f rom the p roceeds  of the initial Loans , so long as  any such fees  or expenses  not express ly set forth in the fee letters  entered into by the Company  in connection wit h the T ransactions  have been invoiced not less  than two (2) Bus iness  Days  prior to the Ef fective Date (except as  otherwise reasonably agreed by the Company ). ( f) Pat riot Act, Etc. At leas t three (3) Bus iness  Days  prior to the Effective  Date, t he Adminis trative Agent and t he Lead Ar ranger shall have received all documentat ion and other  info rmation about  the Company and the othe r Loan Parties  as  shall have been reasonably reques ted in writing b y either the Ad minis trative Agent or by the Lead Arrange r at leas t ten (10 ) days  prior to the E ffective Date and requ ired by U. S. regulato ry author ities  under applicable “know yo ur cus tomer” and anti -money launde ring r ules  and regulations , includi ng the Patr iot Act. (g ) Other D ocuments  . The Adm inis trative Agent shall have received such other documents  and info rmation as  the Adm inis trative Agent, the Issuing Bank, any Lender or their respective counsel may have reasonably reques ted. The 
Adminis trative Agent shall not ify the Company  and the Lende rs  of the E ffective Date, and such notice shall be conclus ive and bindin g. S ECTION 4.0 2. Each Other  Credit Event . The o bligation o f each Lender t o make a Loan on the occas ion of any Borrow ing, and of the Issuing Banks  to issue, amend, renew or extend any Let te r of C redit, is  subject to the satis faction of the follow ing conditio ns : (a) The representations  and war ranties  of the L oan Parties  set for th in the Loan Documents  shall be true and co rrect in all material respects  (prov ided that any rep resentation or war ranty that is  quali fied by mate riality,  Material Adverse Effect o r s imilar language shall be true and cor rect in all respects ) on and as  of the date o f such Borrowin g or the date o f is suance, amendment, renewal or extens ion o f such Letter o f Credit, as  applicable, except to t he extent that such representations  and war ranties  specifically refer to an earlier date, in which case they sha ll be true and cor rect in all mater ial 86  



 
 

 



 

  

 

respects  (provided that any rep resentation or war ranty that is  quali fied by mate riality, Material A dverse Ef fect or s imila r language shall be true and co rrect in all respects ) as  of such earlier date. (b)  At the time o f and im mediately after g iving ef fect to such Borrowi ng or the issuance, amendment, renewal o r extens ion of such Letter of C redit, as  applicable, no Default shall have occur red and be continu ing. (c) A fter g iving ef fect to such Borrowing  or the issuance, amendment, renewal o r extens ion of any Letter o f Credit, the Bo rrowers  shall be in comp liance with the Revolving Exposure Limitat ions . Each Borr owing and each issuance, amendment, renewal or extens ion of a Letter o f Credit shall be deemed to cons titu te a representation and war ranty by the Loan Part ies  on the date thereof as  to the mat ters  specified in parag raphs  (a) , (b ) and (c ) of this  Secti on. ARTIC LE V A ffi rmative Covenants  Until the Commitments  shall have expi red or been ter minated and the pr incipal of and interes t on each Loan and all fees  payable hereunder shall have been paid in f ull (o ther than Unli quidated Obligat ions  not yet due and payable and Obli gations  express ly s tated to survive such payment and term ination) and al l Lette rs  of C redit shall have expired or  terminated, in each case, without any pending draw (or shall have been 

cash collateralized or backs topped pursuant to ar rangements  reasonably satis factory to the Ad minis trative Agent ), and all LC Disbursements  shall have been reimbursed, each Loan Pa rty executing th is  Agreement covenants  and agrees , jointly and severally w ith all of  the other Loan Par ties , with the Lende rs  that: S ECTION 5 .01. Financial Statements ; Borro wing Base and Other Inf ormation  . The Company w ill fu rnish to the Adm inis trative Agent for d is tributio n to each Lender:  (a ) wit hin ninety (90) days  afte r the end of each f iscal year of the Company, i ts  audited consolidated balance sheet and related s tatements  of operations , s tockholders ’ equi ty and cash flows  as  of the end of and for such year, setting forth i n each case in compara tive for m the figu res  for the p revious  fiscal year, all reported on b y Deloitte & Touche L LP o r other independent public accountants  of recognized national s tanding (withou t a “going concern” or like qualif ication or exceptio n and without any qualificatio n or exception as  to the scope of such audit ) to the ef fect that such consolidated financial s tatements  present fai rly in al l material respects  the financial condition and results  of operations  o f the Company and its  consolidated S ubs idiari es  on a cons olidated bas is  in accordance with GAAP cons is tently applied; (b) wi thin fo rty- five (4 5) 
days  after the end of each of the firs t th ree fiscal quarters  of  each fiscal year of the Company, its  consolidated and consolidating balance sheet and related s tatements  of operat ions , s tockholders ’ equity and cash flows  as  of the end o f and fo r such fiscal quarter and the then elapsed portion o f the f iscal year, setting for th in each case in comparative fo rm the f igures  for the corresponding period o r periods  of  (or, in the case of the balance sheet, as  of the end of) the p revious  fiscal year, all cer tified by o ne of a Financial O fficer as  presenting fairly in all mater ial respects  the financial conditio n and results  of operat io ns  of the Company and its  consolidated Subs idia ries  on a consolidated bas is  in accordance with GAAP cons is tently applied, subject to no rmal year-end au dit adjus tments  and the absence of foot notes ; 87  



 
 

 



 

  

 

(c) [I ntentionally O mitted] ; (d)  concurrentl y with any delive ry of financial s tatements  under clause (a) o r (b ) above, a certificate o f a Financial O fficer o f the Bor rower Representative in subs tantially the form o f Ex hibit C ( i) certi fying, in  the case of the financial s tatements  delivered un der clause (b) , as  presenting fairly in al l material respects  the financial condition and results  of operati ons  of the Company and i ts  consolidated Subs idiaries  on a consolidated bas is  in accordance with GAAP cons is tently applied, subject to  normal yea r-end audit adj us tments  and the absence of footnotes , (i i) certi fying as  to whet her a Default has  occurred and, i f a Default has  occurred, specify ing the details  thereo f and any action taken or  proposed to be taken wit h respect thereto, ( iii) settin g for th reasonably detailed calculations  of the Fixed Charge Coverage Ratio as  of t he las t day of the most recently  ended period o f fou r (4 ) Fiscal Quarters  (p rovided that  the Fixed Charge Coverage Ratio shall on ly be tes ted for com pliance purposes  during an FCCR Tes t Period) an d (iv ) s tating whether any change in GAA P or i n the application the reof has  occurred s ince the date of  the audited f inancial s tatements  referred to in Section  3.04 and, if  any such change has  occurred, specifying the effect of such change on the financial s tatements  

accompanying such certificate; (e)  within ni nety (90 ) days  after the end o f each fiscal year of the Company , a copy of the plan and  forecas t of the Com pany and its  Subs idiar ies  in the for m previous ly p rovided to, and app roved by, t he Adminis trati ve Agent; ( f) ( i) as  soon as  available but in any event within twenty (20 ) days  after the end o f each fiscal quarter followi ng the E ffective Date (o r, (x ) dur ing any Monthly Repor ting Per iod, withi n twenty (2 0) days  after t he end of each calendar month  follow ing the E ffective Date o r (y)  during any Weekly Repo rting Pe riod, by t he Wednesday immediately fol lowing t he end of each calendar week) and (ii ) at such other ti mes  as  may be necessary to re-determine Aggregate Availabi lity o r Availability for any Bo rrower or as  may be reasonably reques ted by the Adm inis trative Agent, as  of the period then ended, an A ggregate Borr owing Base Certificate, together w ith a Borrow ing Base Certificate for  each Borrower, and suppo rting in format ion in connection therewith, t ogether with any add itional reports  with respect to the Aggregate Bor rowing Base or the Borrow ing Base of any Borrowe r as  the Adminis trative Agent may reasonably reques t; (g ) as  soon as  available but in any event within twenty (20) days  of the end of each fiscal quarte r (o r, durin g any Monthly Report ing 
Period or Weekly Repo rting Pe riod, with in twenty (20) days  of t he end of each calendar month ), as  of the per iod then ended, all del ivered electronically  in a text fo rmatted file acceptable to the Admin is trative Agent: (i) a detailed agi ng of the Bo rrowers ’ Accounts , inclu ding all invo ices  aged by invoice date and due date (with an explanat ion of t he terms  of fered), p repared in a manner  reasonably acceptable to the Adminis t rative Agent, togethe r with a summary  specifying the name, add ress , and balance  due for each Account Debtor; ( ii) a schedule detailing the Borrowers ’  Invento ry, in f orm reasonably satis factory to the Adm inis trative Agent, (1) by location (showing U 16 Invento ry, Inven tory in trans it, any In ventory located wi th a thir d party unde r any cons ignment, bailee ar rangement, or  warehouse agreement), by class  (raw mate rial, work -in -process  and finished goods), by p roduct type, and by volume on hand, w hich Invento ry shall be valued at the lowe r of cos t (dete rmined on a firs t-in , firs t -out bas is ) or market and adjus ted fo r Reserves  as  the Adminis trative Agent has  previous ly indicated t o the Borrowe r Representative are deemed by the Admi nis trative Agent to  be appropr iate, and (2) including a report o f any variances  or other results  of Invent ory counts  per formed b y the Borrowe rs  s ince the las t 



Inventory schedule (incl uding in format ion regard ing 88  

 
 

 



 

  

 

sales  or other reductions , additions , ret urns , credits  is sued by Borrowers  and comp laints  and claims  made agains t the Borrowers) ; (ii i) i f a Monthly Reportin g Period or Weekly Reporti ng Perio d is  then in ef fect, a worksheet of calculations  prepa red by the Bor rowers  to determ ine Elig ible Accounts  and Eli gible Invent ory, such worksheets  detailing the Accounts  and Inventory exclu ded fro m Eli gible Accounts  and El igible Inven tory and the reason for such exclus ion; and ( iv) a reconcil iation of the Borrowe rs ’ Accounts  and Invento ry between (A) the amounts  shown in the Bor rowers ’ general ledger and financia l s tatements  and the reports  delivered pu rsuant to clauses  (i) and (i i) above and (B ) the amounts  and dates  shown in the repo rts  delivered pu rsuant to clauses  (i) and (i i) above and the Agg regate Borrowi ng Base Certificate and the Borrow ing B ase Certificate of each Borrowe r delivered pu rsuant to clause (f ) above as  of such date; (h) as  soon as  available but in any event with in twenty (20) days  of t he end of each fiscal quarte r (or,  during any Mon thly Reportin g Period  or Weekly Report ing Peri od, within twenty (20 ) days  of the end o f each calendar month)  and at such other times  as  may be reques ted by the Ad minis trative Agent, as  of the pe riod then ended, a schedule and aging o f the Borr owers ’ accounts  

payable, delivered electronically i n a text fo rmatted f ile acceptable to the Adminis t rative Agent; ( i) as  soon as  available but in any event within twenty (20 ) days  of the end o f each fiscal year of the Company , and at such other ti mes  as  may be reques ted by the Adminis trative Agent, an u pdated cus tomer lis t fo r each Borrowe r and its  Subs idiar ies , which lis t shall s tate the cus tomer’s  name, mailing add ress  and phone number, delive red electronically in  a text fo rmatted fi le acceptable to the Adminis trat ive Agent and certi fied as  true and cor rect by a Financial O fficer o f the Borr ower Representative; (j ) pro mptly upon the Adminis trat ive Agent’s  reasonable reques t: (i ) copies  of invo ices  issued by the Borrowers  in connection with any Accoun ts , credit memos , shipping and del ivery documen ts , and other inf ormatio n related theret o; (ii ) copies  of pu rchase orders , invoices , and shipping and deliver y documents  in connection wi th any Invento ry or Equip ment purchased by any Loan Party ; and (ii i) a schedule detailing the balance of al l intercom pany accounts  of the  L oan Parties ; (k ) pro mptly af ter the same become publicly availab le, copies  of all period ic and other reports , prox y s tatements  and other mater ials  filed by the Company or any Subs idia ry with the SEC, or an y Governmental A uthori ty succeeding to any or all 
of the functio ns  of said Commiss ion, or wit h any national securities  exchange, or dis t ributed by the Com pany to its  shareholders  generally , as  the case may be; and (l) pro mptly f ollowing any reques t therefo r, (i ) such other in formati on regardi ng the opera tio ns , bus iness  affairs  and financial conditio n of the Company or any Subs id iary, or co mpliance with the te rms  of this  Ag reement, as  the Adminis trative Agen t or any Lender may reasonably reques t, and (ii ) info rmation and d ocumentation reasonably reques ted by the Adminis t rative Agent or any Lender for pu rposes  of compliance with appl icable “know your  cus tomer” and anti-money laun dering rules  and regulations , includi ng the USA PATRIO T Act. 89  



 
 

 



 

  

 

Documents  required to be deli vered pursuant to this  Section 5.01 may be delivered electron ically and if so delive red, shall be deemed to have been delivered on the date on which such documents  are fi led for public availabili ty on the S EC’s  Elect ronic Data Gathering  and Retrieval Sys tem; p rovided that the Company shall noti fy (which may be by facs imile o r throug h Elect ronic Sys tems) the Ad minis trative Agent of the f iling o f any such documents  and provide t o the Adminis t rative Agent th rough Electronic S ys tems electronic vers ions  (i.e., soft copies ) o f such documents . The Ad minis trative Agent shall hav e no obligation to reques t the delivery o f or to  maintain paper cop ies  of the documents  refe rred to above, and in any event shall have no respons ibilit y to moni tor comp liance by any Borrowe r with any such reques t by a Lender fo r delivery, and each Lender shall be solely respons ible fo r timely access ing pos ted documents  or reques ting del ivery o f paper copies  of such documents  to it an d maintaining its  copies  of such documents . Notwiths tanding anyt hing contained herei n, in every ins tance the Company shall be required to p rovide paper cop ies  of the compliance certi ficates  required by clause (d ) of t his  Secti on 5.01 to the Admi nis trative Agent. SECT ION 5.02. No tices  of Material Events  . The Company 

will furn ish to the Admin is trative Agent ( for d is tributio n to each Lender ) writ ten notice of t he followi ng, pro mptly afte r a Respons ible Officer o f the Company obtains  actual knowledge thereof: (a) the occur rence of any Defaul t; (b ) the fil ing or co mmencement of any action , suit or p roceeding by or before any arb itrato r or Gove rnmental Autho rity agains t o r affecting  the Company or any Subs idiary t hereof that, if adversely deter mined, could reasonably be expected to result in a Material Adverse E ffect; (c) any loss , damage, or des tructi on to the Collate ral in the amount  of $7,500 ,000 or more, whether or not covered by insurance; (d) an y and all default notices  received under or w ith respect to any leased location or public warehouse where In ventory cons titu ting Collateral w ith a value in excess  of $2,500,000 is  located; (e) all amend ments  to the Te rm Loan A greement, togethe r with a copy o f each such amendment; (f ) the occur rence of any ER ISA Event that, alone o r together w ith any other ERISA  Events  that have occur red, could reasonably be expected to result in a Material Adverse E ffect; and (g) any othe r development t hat results  in, or cou ld reasonably be expected to result in, a Material  Adverse Ef fect. Ea ch notice delivered under t his  Se ction shall be accompanied by a s tatement of a Respons ible Off icer 
or other executive o fficer o f the Bor rower Representative setting fo rth the details  o f the event or develop ment requi ring such notice and any action taken or pro posed to be taken with respect thereto.  Info rmation required to be delivered pu rsuant to clause (b) , (e) , ( f) and (g) o f this  Section shall be deemed to have been delivered if such in format ion, or one o r mo re annual, quarter ly, cur rent or othe r repo rts  containing such info rmation, is  (i) filed fo r public availabi lity on the SEC’s  Electronic Data Gather ing and Retrieval S ys tem, (ii ) pos ted on www.winnebagoind.co m or at anot her webs ite identif ied in a notic e from the Company and access ible by the Lende rs  without charge; o r (ii i) pos ted on the Compan y’s  behalf on an Internet o r intranet webs ite, i f any, to which the Adminis trat ive Agent and the Lenders  have access  (whether a  commercial, third -party webs ite o r whether sponsored by t he 90  



 
 

 



 

  

 

Adminis trative Agent ). In formati on requi red to be delivered p ursuant to this  Sectio n may also be delivered by elect ronic communicat ions  pursuant to pr ocedures  approved by the Ad minis trative Agent.  SEC TION 5.03.  Exis tence; Conduct o f Bus iness  . Each Loan Party wi ll, and will cause each of its  Material Su bs idiaries  to, (a) do or cause to be done all thi ngs  necessary to preserve, renew and keep in full force and ef fect its  legal exis tence and (b) take, o r cause to be taken, all reasonable a ctions  to preserve, renew and keep in f ull fo rce and effect the rights , quali fications , licenses , permits , privileges , f ranchises , governmental authorizati ons  and intellectual pro perty r ights  material t o the conduct of the bus iness  of the Company and its  Subs idiar ies , taken as  a whole, and maintain all requis ite autho rity to con duct its  bus iness  in each jurisdiction in which i ts  bus iness  is  conducted, except, in the case of this  clause (b) , to the extent failu re to do so could not reasonably be expected to result in a Material Adve rse Ef fect; provided that, the fo regoing shall not p rohibi t any merger , consolidation, li quidation o r dissolution per mitted unde r Section 6.03 .  SEC TION 5.04.  Payment o f Obligations  . Each Loan Party wil l, and will cause each of its  Subs idiaries  to, pay its  obligations , includin g Tax liab ilities , that, i f not paid, could  

result in a Material Adverse Ef fect befo re the same shall become delinquent or in  default, except where (a) the valid ity or am ount thereo f is  being contes ted in good faith by app ropriate p roceedings , (b) such Loan Party o r such Subs idiary has  set as ide on its  books  adequate reserves  with respect thereto in accordance with GAAP and (c)  the failu re to make payment pend ing such contes t could not reasonably be expe cted to result in a Material Adverse E ffect. S ECT ION 5.05. Maintenance of P roperties  . Each Loan Pa rty will, and w ill cause each Subs idiary to, keep and main tain all pro perty mate rial to the condu ct of its  bus iness  in good working o rder and condi tion, or dinary wear and tea r and casualty and condemnation excepted, except to the extent such failure could n ot reasonably be expected to have a Material Adverse E ffect. S ECT ION 5.06. Books  and Records ; Inspection Rights  . The Loan Parties  will, and wi ll cause eac h of their Subs idia ries  to, keep in all mater ial respects  proper books  o f record and account i n which ful l, true and co rrect entries  in all material respects  in conformity, in all mater ial respects , with GAAP and applicable law a re made of all mate rial dealings  and materia l transactions  in relation  to  its  bus iness  and activities . The Loan Parties  will, and w ill cause each of the Subs idiar ies  to, permit 
any representatives  des ignated by the Adminis trative Agent , who may be accompanied by a Lender, upon n o less  than five (5) Bus iness  Days ’ prior w ritten no tice (pro vided that no such pr ior wr itten notice shall be requ ired dur ing the occur rence and continuance of an Event of De fault) and at reasonable times  during no rmal bus iness  hours , to vis it and inspect its  pro perties , to examine and make ext racts  from i ts  books  and records , environ mental assessment reports  and Phase I or Phase II s tudies , and to d iscuss  its  affairs , finances  and condition with i ts  officers , all at such reasonable times  and as  often as  reasonably reques ted; provided , that so long as  no Event o f Default has  occur red and is  continuing, the Loan Pa rties  shall not be requi red to pay fo r any such inspection (bu t may be obligated reimburse the Adm inis trative Agent for field exams and appraisals  as  provided in Sectio ns  5.11 and 5.12 below) . The Loan Part ies  acknowledge that the Adminis trat ive Agent, after exe rcis ing its  rights  o f inspection, may p repare and dis tribu te to the Lende rs  Reports  pertaining to  the Loan Parties ’ assets  for internal use by the Adminis trati ve Agent and the Lende rs . The Loan Parties  and the Subs id iaries  shall have no obligatio n to discuss  or disclose to Adminis trative Agent, any Lender, or an y of thei r of ficers , directors , 



employees  or agents , materials  protected by atto rney-client privi lege (including an y attorney wo rk prod uct) mater ials  that cons titute non- financial t rade secrets  or non-f inancial prop rietary in format ion, or materials  that the Loan Part ies  or any of the Subs idiaries  may not d isclose without violation o f a confiden tiality obl igation bind ing upon i t. SEC TION 5.0 7. Compliance with Laws and Material Contractual Obligat ions  . Each L oan Party w ill, and will  cause each Subs idiary to, (i ) comply wit h all Requirements  of  Law applicable to it or i ts  91 

 
 

 



 

  

 

property (including wi thout li mitation app licable Envi ronmental Laws) and (i i) per form in all mater ial respects  its  obligations  under mate rial agreements  to which i t is  a party, except, in each case for clauses  (i) and (ii) above, whe re the failu re to do s o, indiv idually or  in the aggregate, could not reasonably be expected to result i n a Material Adverse E ffect. Each Loan Par ty will mai ntain in ef fect and enforce po licies  and procedures  des igned to ensure compliance by such Loan Party, i ts  Subs idiaries  and their respective directors , of ficers  and employees  with Anti -Corr uption Laws and applicable Sanctions  in all  material respects . SECT ION 5.08. Use of Proceeds  . The pr oceeds  of the Revolving Loans  and the Letters  of C redit will be used only to finance the Transaction Cos ts  and to finance the work ing capital needs , and for  general corpo rate purposes  (includin g Res tricted Payments  and Per mitted Acquis itio ns  as  permitted hereunder ), of the Company and its  Subs idiar ies . No part of the proceeds  of any L oan and no Lette r of Cred it will be used, whether d irectly o r indi rectly, fo r any purpose that entails  a violat ion of any of the Regulations  of  the Board, includi ng Regulations  T, U and X. N o Borrowe r will reques t any Borrowing o r Lette r of Credi t, and no Bor rower shall use, and each Borrower shall ensure that its  

Subs idiaries  and its  or thei r respective directo rs , officers , emplo yees  and agents  shall not use, the proceeds  of any Borrowing o r Lette r of Credi t (i ) in fu rtherance of an o ffer , payment, pr omise to pay, or aut horization o f the payment o r givin g of mo ney, or anythi ng else of value, to any Pe rson in violati on of any Ant i-Cor ruption Laws, (ii ) for the purpose of funding, financing o r facilitat ing any activities , bus iness  or transaction of or with any Sanctioned Pe rson, or in any Sanctioned Country , except to the extent per mitted for a Person required to  comply with Sanctions , or (iii ) in any manner that would result in  the violation of  any Sanctions  applicable to any pa rty hereto. SEC TION 5.09. Insurance . Each Loan Part y will, and wil l cause each Subs idiary to, ma intain w ith fi nancially sound and reputable car riers  (a ) insurance in such amounts  and agains t such risks  (including, w ithout li mitation:  loss  or damage by fi re and loss  in trans it; the ft, burg lary, pil ferage, larceny, embezzlement, and o ther cri mina l activit ies ; bus iness  interruption; and gene ral liabilit y) and such other hazards , as  is  cus tomarily main tained by companies  of es tablished repute engaged in the same or s imilar bus inesses  operating in the same or s imi lar  locations  and (b) all i nsurance require d pu rsuant to the Collateral D ocuments . The Bor rowers  will 
furnish to the Lenders , upon reques t of the Admin is trative Agent, in format ion in reasonable detail as  to the insurance so maintained. SEC TION 5.10 . Casualty and Condemnation . T he Borrowers  wil l (a ) furnish to the Adminis trat ive Agent and the Lende rs  prompt w ritten no tice upon obtaini ng knowledge of  any casualty or other insured damage to any Collateral in excess  of $7,500,000 or the commencement of  any action or p roceeding fo r the taking o f any Collateral o r inte res t therein with a book  value in excess  of $7,500,000 unde r power o f eminent domai n or by condem nation or s im ilar p roceeding and (b ) ensure that the Net P roceeds  of any such event (whether in t he for m of insurance p roceeds , condemnation awards  or othe rwise) are collected and applied in accor dance with the applicable pr ovis ions  of this  Agreement  and the Collateral Documen ts . SECT ION 5.11. App raisals  . At any time that the Ad minis trative Agen t reasonably reques ts , each Loan Party w ill per mit the Adm inis trative Agent t o conduct appraisals  or updates  thereo f of thei r Invent ory with  an appraiser engaged by the Adm inis trative Agent, such appraisals  and updates  to include, wi thout li mitation, in for mation requ ired by any applicable Re quirement of Law and to be conducted w ith reasonable prio r notice and du ring no rmal bus iness  



hours . Only one (1 ) such Inventor y appraisal every othe r calendar year shall be at the sole expense of the Loan Parties ; pr ovided that ( i) an I nventory app raisal may be conducted duri ng any calendar year at the sole expense of the Loan Part ies  if the Aggregate Availab ility is  less  than $50,000,000 at any time dur ing such calendar year, (i i) two (2) such Inven tory app raisals  per calendar year shall be at the sole expense of the Loan Pa rties  if the Agg regate Availability is  less  than the greater of $16,50 0,000 and 10 % of the Agg regate Commit ment at any time  92  

 
 

 



 

  

 

during such calendar year and ( iii) du ring the occu rrence and continuance of an Event o f Default, the re shall be no limi tation on the nu mber or  frequency o f appraisals  that shall be at the sole expense of the Loan Parties . S ECTION 5. 12. Field Examinatio ns  . At any time that t he Adminis trat ive Agent reasonably reques ts , each Loan Par ty will, and wi ll cause each Subs idiary to, perm it, upon reasonable prior no tice and during normal bus iness  hours , the Admin is trative Agent to con duct a field exami nation to ensure adequacy of Col lateral included in the Borrow ing Bases  and related reporting and cont rol sys tem s. For purposes  of this  Section 5.12 , it is  unde rs tood and agreed that a s ingle f ield examination may cons is t of examinations  conducted at mu ltiple relevant  s ites  and involve one or mo re relevant Loan Part ies  and their assets . Only one (1) such field exam inations  per calendar year shall be at t he sole expense of the Loan Par ties ; provided tha t (i)  two (2 ) such field examinati ons  per calendar year shall be at the sole expense of the L oan Parties  if  the Aggregate Availabi lity is  less  than the greater o f $16,500,000 and 10% o f the Aggregate Com mitment at any t ime duri ng such calendar year and (ii ) dur ing the occur rence and continuance of an Event  of Defaul t, there shall be no li mitation on  the number or 

frequency of field examinations  that shall be at the sole expense of the Loan Par ties . SEC TION 5.13. Accu racy of In format ion . T he Loan Pa rties  will ensure that any in for mation, includ ing financial s tatements  or other documents , furnished to t he Adminis trati ve Agent or the Lenders  in wr iting in connect ion with th is  Agreement or any o ther L oan Document or any  amendment or modif ication hereof or thereo f or waive r hereunder or thereun der contains  no mater ial miss tatement of fact or omi ts  to s tate any material fact neces sary to make the s tatements  therein, in  the light o f the circu mstances  under which they were made, not mis leading, and the furnishing of such info rmation shall be deemed to  be a representation and war ranty by the Bo rrowers  on the date the reof as  to the matte rs  specified in this  Section 5.1 3 ; prov ided that, with respect to projected f inancial info rmation, the Loan Pa rties  will only ensu re that such infor mation was  prepared in good fait h based upon assumptions  believed to be reasonable at the time. S ECT ION 5.14. Addi tional Collateral;  Furt her Assurances  . (a) Within s ixty (60) days  (o r such later date as  may be agreed upon by the Adminis trat ive Agent in its  reasonable discretion ) after any wh olly-owned Subs id iary quali fies  as  a Material Domestic Subs idiary pursuant to the definit ion of 
“Material Domestic Subs idiary ”, the Company shall p rovide the Admi nis trative Agent wi th writ ten notice thereo f setting fo rth in formatio n in reasonable detail describing the material assets  of such Person and shall cause each suc h Subs idiary to deliver to the Ad minis trative Agen t a Joinder Agreement and a j oinder to the Security A greement ( in the fo rm contemplated thereby) p ursuant to which such Subs idia ry agrees  to be bound by the terms  and pro vis ions  hereof and thereo f, such de livery t o be accompanied by requis ite resolutions , other o rganizational documentat ion and legal opin ions  as  may be reasonably reques ted by, and in fo rm and subs tance reasonably satis factory to, the Ad minis trative Agent and its  counsel. Notwiths tanding anyth ing to the cont rary in any Loan Document, (i) n o Excluded Do mestic Subs idiary o r Exclu ded Foreign  Subs idiary shall be required to be a Loan Pa rty and (i i) no Collate ral cons tituting fee-owned real p roperty located in the State o f New York shall secure any Commi tments , Revolving Loans  or Revolving Exposure. (b ) Sub ject the terms , lim itations  and exceptions  set forth in the applicable Collateral  Documents  and this  Section 5.14 (b) , each Loan Part y will cause all of its  o wned property (whether real, pe rsonal, tangible, intan gible, or mixed but excludi ng Excluded Assets  



and any real propert y that is  not Material Real P roperty ) to be subject at all ti mes  to perfected L iens  in favor o f the Admin is trative Agent for the benef it of t he Secured Par ties  to secure the Secured Obligat ions  in accordance with the ter ms  and conditions  of the Col lateral Documents  on a fi rs t prio rity bas is , subjec t in any case to Liens  permit ted by Section 6. 02 . Without limit ing the generality  of the foregoing, and  subject to the terms , li mitations  and 93  

 
 

 



 

  

 

exceptions  set forth in the applicable Collate ral Documents , the Company (i) wil l cause the Applicable Pledge Percentage o f the issued and outs tanding Equ ity Inte res ts  of each Pledge Subs idiary directly owned b y the Company or any  other Loan Party  (other  than Exclu ded Assets ) to be subject at all times  to a firs t p riori ty perfected (subject in any case to Liens  permit ted by Section 6. 02 ) Lien in favo r of the Adminis trat ive Agent to secure the Secured Ob ligations  in accordance with t he terms  and conditio ns  of the Collateral Docu ments  or such other pledge and securit y documents  as  the Adminis trative Agen t shall reasonably reques t and (ii) w ill delive r Mortgages  and Mortgage Ins tru ments  with respect to Material Real P roperty owned b y the Company or such Loan Part y to the extent, and wi thin such time per iod as  is , reasonably required by the Adminis trat ive Agent. Notwiths tandi ng anything t o the contrar y in this  Section 5.14 , (i ) no such Mortgage or  Mortgage Ins tru ments  are requi red to be delivered he reunder unti l the date that is  ninety (90) days  (o r such later date as  may be agreed upon by the Adminis trat ive Agent in its  reasonable discretion ) after (A) t he Ef fective Date, with respect to Material Real Prop erty owned by the Company o r any other Loan Pa rty on the Ef fective Date or (B)  the date of 

acquis ition thereof, wi th respect to Material Real Prope rty acquired b y the Company or any  other Loan Part y after the Ef fective Da te and (ii ) no fo reign pledge docu mentation in respect of the pledge of Equit y Interes ts  of a P ledge Subs idiary that is  a Material Foreign  Subs idiary shall be required hereu nder (A ) until the date that is  ninety ( 90) days  after the Ef fective Date or such later date as  the Admi nis trative Agent may ag ree in the exercise of its  reasonable discretion w ith respect thereto, (B) to the  exten t the Adminis t rative Agent or its  counsel determines  that such pledge would not provide mate rial credit s upport fo r the benefi t of the Secured Part ies  pursuant to legally valid, binding and en forceable pledge agreements , and (C ) to the extent t he Company reasonably determi nes  in its  good faith judgment that such pledge wou ld result in a mate rial adverse tax consequence to the Company or any Subs idiary. (c) I f, at any time a fter the Effecti ve Date any Subs idiary o f the Company that is  not a Loan Pa rty shall become party to a guaranty o f, or g rant a Lien on any assets  to secure, the Term Loan Ob ligations , any Subo rdinated I ndebtedness  or any other Material Indebtedness  of a Loan Pa rty, the Company shall p ro mptly noti fy the Admin is trative Agent the reof and, with in ten (10 ) days  thereof (or such later da te as  
may be agreed upon by the Adm inis trative Agent ) cause such Subs idiary to comply w ith Section 5. 14(a) and (b) (but witho ut giving e ffect to the 3 0-day grace per iods  provided the rein). (d) With out lim iting the foregoing, each Loan Part y will, and wi ll cause each Subs idiary to, execute and deliver, o r cause to be executed and delivered, to the Ad minis trative Agen t such documents , agreements  and ins truments , and take or  cause to be taken such further actions  ( including the filing and recording of f inancing s tatements , fixtu re filin gs , mortgages , deeds  of trus t and ot her documents  and s uch other actions  o r deli veries  of the type requi red by Section  4.01 , as  applicable), which may be required b y any Requirement o f Law o r which the Admi nis trative Agent may,  fro m time to time, reasonably reques t to car ry out t he terms  and conditions  o f this  Agreement and t he other Loan Documents  and to ensure per fection and pr iority of the Liens  created or intended to be created by the Collateral D ocuments , subject to the terms , li mitations , and exceptions  set for th herein o r in any Collateral  Document, all at the expense of t he Loan Pa rties , in each case to the extent required by, and  subject to the limi tations  and exceptions  of, thi s  Agreement and the other Loan Documents . (e) If any mate rial assets  (other than Excl uded Assets  



or other assets  not required to be Collateral) a re acquired by any Loan Party a fter the Ef fective Date (other than assets  cons tituting Collateral under the appl icable Collateral Documents  that become subject to the Lien g ranted by the Loan Parties  in favor o f the Adminis t rative Agent in suppo rt of al l of the Secured Obligations  upon  acquis ition thereo f), the Bor rower Representative wil l promp tly (i ) noti fy the Admi nis trative Agent the reof and, i f reques ted by the Adm inis trative Agent o r the Required Lenders , cause such assets  to be subjected to a Lien securing the Secured Obl igations  and (ii ) take such actions  as  shall be necessary or reasonably reques ted by the Adminis trat ive Agent to g rant and perfect such Liens , subject to clause (f) o f this  Section, all  at the expense of the Loan Parties , subject, however, to the terms , lim itations  and exceptions  94  

 
 

 



 

  

 

set forth herein o r in any Collate ral Document; p rovided that wi th respect to any Material Real Pr operty acqui red by the Company o r any other Loan Par ty after the Ef fective Date (includ ing in connection w ith a Per mitted Acquis ition ), which p roperty wo uld not be auto matically subject to any othe r Lien pu rsuant to an exis ting Collate ral Document, no Mor tgage or Mortgage Ins trument shall be required to be delivered hereunde r prio r to the date that is  one hundred twenty (120) days  after the acquis ition t he reof as  determined by the Borrowe r Representative (acting reasonably in good fait h) (o r such later date as  may be agreed upon by the Adminis trat ive Agent in its  reasonable discretion ). ( f) Notwi ths tanding the fo regoing, the pa rties  hereto acknowledge and agree that (i) in circumstances  where the Adminis t rative Agent reasonably deter mines  that the cos t or ef fort o f obtainin g or per fec ting a security in teres t in any asset that cons titutes  Collateral is  excess ive in relation to the benefit a ffo rded to the Secured Parties  thereby, the Adminis trat ive Agent may exclude such Collateral from t he creation and per fection requi rements  set forth in this  Agreement and the other Loan Documents  and (i i) the Adm inis trative Agen t may grant extens ions  of ti me for  the creation o r perfection  of Liens  in particula r proper ty 

(including extens ions  of t ime beyond the Ef fective Date) where it dete rmines  that such creation o r perfectio n cannot be accomplished without u ndue effo rt or expense by the t ime or ti mes  at which it would o therwise be required by this  Agreement o r any other Loan Document. AR TIC LE VI  Negative Covenants  Until the Commi tments  shall have expired or been terminated and t he principal o f and interes t on each Loan and all fees  payable hereunder shall have been paid i n full (other than Unliquidated Ob ligations  not yet d ue and payable and Obligations  express ly s tated to survive such payment and te rminatio n) and all Lette rs  of Credit shall have expi red or te rminated, in each case, without any pendin g draw (o r shall have been cash collateralized or backs topped pursuant t o arrangements  reasonably satis factory to the Admin is trative Agent), and  all LC Dis bursements  shall have been reimbu rsed, each Loan Part y executing this  Agreement covenants  and agrees , join tly and severally with al l of the ot her Loan Parties , with t he Lenders  that: SEC TION 6.01. Indebtedness  . No Loan Pa rty will, n or will it perm it any Subs idia ry to, create, incu r, assume or permit to exis t any Indebtedness , except: (a) (i) the Secured Obligat ions  and any othe r Indebtedness  created under the Loan Documents  and (i i) (A ) Indebted ness  under 
the Term Loan Agreement and Incremental Equivalent Deb t (as  defined in t he Term Loan Ag reement as  of the date hereof ) in an aggregate p rincipal amoun t at any one time ou ts tanding not to exceed the sum o f $425,000,00 0 plus  the Incre mental Ter m Loan A mount and (B ) any Refinancing Indebtedness  thereof; (b ) Indebtedness  exis ting on the Ef fective Date and set forth on Schedule 6.01 and Refinancin g Indebtedness  in respect of any o f the  fo regoing; (c ) Indebtedness  of the Company or any Subs id iary to the Company  or any Su bs idiary; p rovided that (A) any such Indebtedness  owing by t he Company or any other Loan Party shall be unsecured and shall be subordinated in righ t of payment to the Secured Ob ligations  on ter ms  cus tomary fo r intercom pany subordinated Indebtedness , as  reasonably determined by the Adminis t rative Age nt, (B ) any such Indebtedness  owing to the Company o r any other Loan Pa rty shall be evidenced by a pro missory note which shall have been pledged pursuant t o the Securi ty Agreement and (C) any such 95  



 
 

 



 

  

 

Indebtedness  owing by any Subs idiary that is  not a Loan Party to any  Loan Pa rty shall be incur red in compl iance with Section 6.0 4(d) ; (d ) Guarantees  incurred in  compliance with Section 6.04 ; (e) [ Intentional ly Omitted ]; ( f) (i) I ndebtedness  of the Company or any Subs idiary incu rred to finance the acquis ition, cons truct ion or improvemen t of any fixed or capital ass ets , including Capital Lease Obligations , purchase money Indebtedness  and any Indebtedness  assumed by the Company or any Subs idia ry in connection wi th the acquis ition o f any such assets  or secured by a Lien on any such assets  prior to the acquis ition thereof and  (ii ) Refinancing I ndebtedness  in respect of Indebtedness  incurred o r assumed pursuant to clause (i) above; p rovided that the aggregate pri ncipal amount o f Indebtedness  permit ted by this  clause (f) shall n ot exceed the greater o f (x) $30,000,000 and (y) 3 % of Consolidated Total Assets  (at the time o f incur rence); (g ) (i ) Indebtedness  of any Pe rson that becomes  a Subs idiary (or o f any Person not p revious ly a Subs idia ry that is  merged o r consolidated with or into a Subs idiary in  a transaction permi tted hereunder ) after the E ffective Date, or Indebtedness  of any Person that is  assumed by any Subs idiary in connection w ith an ac quis ition o f assets  by such Subs idiary in a Permi tted 

Acquis ition; provi ded that such Indebtedness  exis ts  at the time such Person becomes  a Subs idiary (o r is  so merged or consolidated ) or such assets  are acquired and is  not created in contemplat ion of o r in connection w ith such Person becoming a Subs idiary ( or such merger  or consolidation ) or such assets  being acquired, and (ii ) Refinancing Indebtedness  in respect of Indebtedness  assumed pursuant to clause (i) above; pr ovided fu rther that  the aggregate pr incipal amount o f Indebtedness  permit ted by this  clause (g) shall not exceed the g reater of (x) $50 ,000,000 and (y) 5 % of Consolidated Total Assets  (at the ti me of incur rence); (h ) Perm itted Unsecured Indebtedness  and Refinancing I ndebtedness  in respect thereof; pr ovided that, (i) i mmediately pr ior to and immediately a fter givi ng effect (including p ro fo rma ef fect) to the i ncurrence of any Permi tted Unsecured Indebtedness  under this  clause (h) , n o Default shall have occur red and be continuing, (ii ) immediate ly a fter giv ing effect (including  pro f orma ef fect) to t he incurrence o f any Perm itted Unsecured Indebtedness , the Total Ne t Leverage Ratio, calculated on a p ro fo rma bas is  for the m ost recently ended Tes t Pe riod, shall not exceed 4.25 to 1.00, and (i ii) the C ompany will, on the date o f incur rence of such Indebtedness , deliver to the Adminis trat ive Agent a 
certificate of a F inancial Off icer of the Com pany, dated such date, confir ming the satis faction o f the conditions  set fo rth above and attaching a reasonably detailed calculation evidencing comp liance with the condit ion set fort h in the preceding clause (i i) , ident ifying the Permi tted Unsecured Indebtedness  being incur red and specifying that it is  being incur red pursuant to this  clause (h) ; p rovided fu rther t hat the aggregate amount of In debtedness  incurred by a Subs idia ry that is  not a Loan Party under this  Sectio n 6.01(h ) sha ll not exceed the greater o f (x ) $30,000,0 00 and (y ) 3% o f Consolidated To tal Assets  (at the time of incu rrence); (i) Indebtedness  incurred in t he ordinar y course of bus iness  and owed in respect of any overd rafts  and related l iabilities  aris ing from treasury, depos itory an d cash management services  or in connection with any aut omated clearing -house transfers  of funds ; (j ) Indebtedness  in respect of ( 1) lette rs  of credit, bank guarantees  and s imilar ins tru ments  issued for the account of, and  (2) lines  of credit es tablished fo r the account of,  the Company or any Subs idiary, in the case of each of clauses  (1) and (2 ) in the or dinary cou rs e of bus iness  supporting or d rawn to support, as  applicable, obl igatio ns  under (i) wo rkers ’ compensation, health , disability o r other emp loyee benefits , casualty or 



liability insurance, unemp loyment insurance and othe r social security laws  and local s tate and federal payro ll taxes , (ii ) obligations  in connect ion with self -insurance arrangements  in 96  

 
 

 



 

  

 

the ordinary cou rse of bus iness  and (iii) bi ds , trade contracts , leases , s tatutory obligations , surety and appeal bon ds , perfor mance and reclamation bonds  and obl igations  of a like nat ure; (k ) Indeb tedness  cons is ting of (i) client advances  or depos its  received in t he ordinar y course of bus iness  and (ii) o bligations  in respect of Repurchase Agreements ; (l) Indebtedness  of the Company or  any Subs idiary in the fo rm of  purchase price adjus tments  (includ ing in respect of working capita l), earnouts , defe rred compensation, i ndemnif ication or ot her arrange ments  representing acquis ition cons iderat ion or de ferred paymen ts  of a s imilar nature i ncurred in co nnection with any Permit ted Acquis ition o r other Inves tments  permitted un der Section 6 .04 or Dispos itions  per mitted unde r Section 6.05  ; (m ) Indebtedness  of Fo reign Su bs idiaries  and Refinancing Indeb tedness  in respect thereof; prov ided that, the agg regate principal amou nt of Indebtedness  permitted by t his  clause (m) shall not exceed the greater of (x ) $50,000, 000 and (y ) 5% o f Consolidated To tal Assets  (at the time of incu rrence); (n) Indebtedness  relating to pre mium f inancing ar rangements  for p roperty and casualty insurance plans  and health and wel fare benefit plans  ( inc luding health and wo rkers  compensation insurance, employmen t practices  liability insurance and 

directors  and of ficers  insurance), if incurred in the ordi nary course of b us iness ; (o) other unsecured and S ubordinated Indebtedness  not otherwise described above, and Refinancing Indebtedness  in respect thereof, in an agg regate principal a mount at any ti me outs tanding not in excess  of the greater of (x) $50 ,000,000 and (y) 5 % of Consolidated Total Assets ; (p) un funded pens ion fund and  other empl oyee benefit plan obl igations  and liabil ities  to the extent they are pe rmitted t o remain un funded under  applicable law; (q ) Indebtedness  of the Company or any of  its  Subs idiaries  in respect of perfo rmance bonds , bi d bonds , appeal bonds , surety bonds  and s imilar obli gations , in each case provided in the or dinary cou rse of bus iness , including guarantees  or obli gations  with respect to lette rs  of credit suppo rting such per formance bonds , bid b onds , appeal bonds , surety bonds  and s imilar ob ligations ; ( r) Indebtedness  in respect to judgments  or awards  unde r circumstances  not giving rise to an Event o f Default ; (s ) In debtedness  in respect of obligations  that a re being contes ted in accordance with Section  5.04 ; ( t) I ndebtedness  representing deferred co mpensation, severance, pens ion, and health and welfare ret irement benef its  or the equivalent to cu rrent and former  employees  of the Company and i ts  Subs idiaries  incur red in 
the ordinary cou rse of bus iness  or exis ting on the Effective Date; and (u) Indebtedness  cons is ting of promissory no tes  issued by the Company or any Subs idiar y to present or for mer employees , of ficers , directo rs  or consultants  (or their es tates  or beneficiar ies  under their es tates ) to f inance the purchase or redempt ion of Equity  Interes ts  of the Compan y permit ted by Section 6. 09 . Fo r purposes  of determ ining compl iance with this  Section 6. 01 , in the event t hat an item of Indebtedness  (or any po rtion t hereof)  meets  the criteria o f more than one of the catego ries  of permi tted Indebtedness  described in clauses  (a) t hrough (u ) above, the Company, in its  sole discretion, will be pe rmitted to divide 97  



 
 

 



 

  

 

and class ify such item of Indebtedness  (or any po rtion t hereof)  on the date of i ncurrence, and at any ti me and fr om time to  time may late r reclass ify all or any p ortion of any item of In debtedness  as  having been incurred under any category of per mitted In debtedness  described in clauses  (a) through (u ) above so long as  such Indebtedness  is  permitted to be incu rred pursuant t o such provis ion at the t ime of reclass ification. SEC TION 6.02. Liens  . No Loan Party w ill, no r will it permit any Subs idiary t o, create, incur, assume or per mit to exis t any Lien on any p roperty o r asset now owned or hereafte r acquired by i t, or ass ign or sell any income or revenues  (including accounts  receivable ) or r ights  in respect of any t hereof, except: (a) (i ) L iens  created under the L oan Documents  and (ii ) Lien o n Collateral o f the Loan Parties  securing Indeb tedness  incurred pursuant to Section 6.01(a )(ii ) (which Liens  shall be subject to an Inte rcredito r Agreement and, to  the extent on ABL Prio rity Collate ral, shall be junio r to the Liens  securing the Secured Obli gations); ( b) Pe rmitted Encumbrances ; (c ) any Lien on  any asset of the Company or any Subs idiary exis ting on the E ffective Date and set for th on Schedule 6.0 2 ; prov ided that (i ) such Lien shall not apply t o any other asset of the Company o r any Subs idia ry other t han (A) 

after-acquired p ropert y that is  affi xed or inco rporated in to the prope rty covered by such Lien or financed by Indebtedness  permit ted under Secti on 6.01 and (B ) proceeds  and products  thereo f and (i i) such Lien shall secure only those obligations  that it secures  on the Effective Date and extens ions , renewals , replacements  and re financings  thereof so lon g as  the principal amoun t of such extens ions , renewals , replacements  and refinancings  does  not exceed the pri ncipal amount o f the obligat ions  being extended, renewed, rep laced or refi nanced or, in the case of any such obligati ons  cons tituting In debtedness , that are permitted un der Section 6. 01(b)  as  Refinancing Indebtedness  in respect thereof; (d) any Lien exis ting on any asset prio r to the acquis ition  thereof b y the Company or any Subs idiary o r exis ting on any asset of any Pe rson that becomes  a Subs idiary ( or of  any Person not p revious ly a Subs idia ry that is  merged o r consolidated with o r into a Subs idiary in a transaction permi tted hereunder ) after the E ffective Date prio r to the t ime such Person becomes  a Subs idiary (or is  so merged o r consolidated); p rovided that  (i) such Lien is  not created in con templation o f or i n connection with such acquis ition o r such Pers on  becoming a Subs idiary (or such merge r or consolidati on), ( ii) such L ien shall not apply to any  other 
asset of the Company or any Subs idiary (other than (A) the proceeds  or pr oducts  of such assets , (B) after-acquired p roperty  subjected to a Lien securing Indebtedness  and other obligati ons  incurred p rior to such time and which I ndebtedness  and other obligations  are per mitted hereu nder that require, pu rsuant to their terms  at such time, a pledge of a fter-acqui red prope rty, it bei ng unders tood that  such requirement shall no t be permit ted to apply to an y proper ty to which such requi rement would  not have applied but for such acquis ition, and (C) in t he case of any such merger or consolidat ion, the assets  of any Su bs idiary without s igni ficant assets  that was  formed solely for the purpose of e ffecting such acquis ition)  and (iii ) such Lien shall secure only th ose obligations  that it secures  on the date of such acquis ition o r the date such Person becomes  a Subs idiary (or is  so merged or consolidated) and  extens ions , renewals , replacements  and refinancings  thereo f so long as  the principal amo unt of such extens ions , renewals  and replacements  does  not exceed the principal amou nt of t he obligations  being extended, renewed or rep laced or, in the case of any such obligatio ns  cons tituting Indeb tedness , that are permitted unde r Sec tion 6.01(g ) as  Refinancing Indebtedness  in respect thereof;  (e) Liens  on fixed o r capital assets  



acquired, cons tructed or i mproved (including any such assets  made the subject of a Capital Lease Obligation incu rred) by the Company or any Subs idiary; provided t hat (i ) such Liens  secure Indebtedness  incurred to finance such acquis ition, cons truction o r 98  

 
 

 



 

  

 

improvement and pe rmitted by  clause (f) (i) o f Section 6.01 or any Refinancing Indebtedness  in respect thereof pe rmitted by clause ( f)( ii) o f Section 6.0 1 , and (ii ) such Liens  shall not apply to any other assets  (except for replacements , additions  and access ions  to such assets ) of the Company or any Subs idia ry, other than the proceeds  and products  of  such fixed or capital assets ; provided that  individual financings  of equ ipment pr ovided by one lende r may be cross  collateralized to othe r financings  o f equipment p rovided by such lender ; (f ) in connection w ith the sale or t ransfer of any Equity Interes ts  or othe r assets  in a transaction permitted under Section 6.05 , cus toma ry righ ts  and res trictions  contained in ag reements  relating to such sale or t ransfer pending t he completion the reof; (g) in the case of (i) any Subs idiary that is  not a wholly- owned Subs idiary or ( ii) the Equity Interes ts  in any Person t hat is  not a Subs idiary , any encumbrance or res triction, i ncluding any put  and call arrangements , related to Eq uity In teres ts  in such Subs idiary or such othe r Person set fo rth in the o rganizationa l docu ments  of such Subs idiary o r such other Pe rson or any re lated joint ventu re, shareholders ’ o r s imilar ag reement; (h ) any L ien o n assets  of any Foreign Subs idiary; provided t hat (i ) such Lien shall not apply  to any Collateral 

(including any Equity Interes ts  in any Subs idia ry that cons titute Collate ral) o r any other assets  of the Company or any other Loan Party  and (ii ) such Lien shall secure only I ndebtedness  or other obli gations  of such Fo reign Subs idia ry permi tted hereunder; (i) Liens  solely on any cash earnes t money depos its , escrow arrangements  or s imi lar arrange ments  made by the Company or an y Subs idiary in connection with any  letter o f intent o r purchase agreement fo r a Perm itted Acquis ition or other  transaction perm itted hereunde r; (j ) Liens  gran ted (i) by a Subs idiary that is  not a Loan Party in  respect of Indeb tedness  permitted to be i ncurred unde r Section 6.0 1(c) and (ii) b y any Subs idiary  in favo r of any Loan Par ty; (k ) Liens  securing jud gments  for the payment of money not cons titu ting an E vent of Defau lt under A rticle VI I ; (l ) other Liens  securing Indeb tedness  or other obligat ions  in an aggregate pri ncipal amount no t to exceed the greater o f (x ) $30,000,000 an d (y) 3% o f Consolidated Total Assets  at any time outs tanding;  (m ) Liens  aris ing ou t of any condi tional sale, title reten tion, cons ignment o r other s im ilar ar rangements  for the sale of goods  entered into b y the  Company or any  Subs idiary in the ord inary course of bus iness ; (n) Liens  securing Indebtedness  permitted hereunder to finance insurance premi ums solely 
to the extent of such prem iums; (o ) s tatutory and com mon law ri ghts  of setoff  and other Liens , s imilar rights  and remedies  aris ing as  a matter o f law encumberin g depos its  of cash, securities , commodities  and other funds  in favo r of banks , f inancial ins titutio ns , other depos itory  ins titutions , securities  or co mmodities  inte rmediaries  or b rokerage, and Liens  of a collecting bank a ris ing under Section 4-2 08 or 4 -210 of the UCC in effect in the relevant jur isdiction or any s im ilar law o f any fo reign jur isdiction on items  in t he course of collection; 99  



 
 

 



 

  

 

(p) L iens  encumbering reasonable cus tomary in itial depos its  and margi n depos its  and s imilar L iens  attaching to commod ity tradi ng accounts  or other brokerage accounts  incur red in the o rdinary cou rse of bus iness  and not for speculative pur poses ; (q) L iens  that are contractual r ights  of set-o ff o r rights  o f pledge (i ) relating to the es tablishment of depos ito ry relat ions  with banks  not given in  connection with t he  issuance of Indebtedness , (ii) relat ing to poo led depos it or sweep accounts  of the Company or  any Subs idiary to permi t satis faction of ove rdraft or s imila r obligatio ns  incurred in the ordina ry course of bu s iness  of the or (3) relat ing to pu rchase orders  and other agreements  entered into with cus tome rs  of the Company o r any of Subs idiary in the ordina ry course of bus iness ; (r ) Liens  deemed to exis t in connecti on with Inves tments  in repurchase agreements  under Section 6.04 ; (s ) the modi fication, replacement, renewal or extens ion o f any Lien permi tted by clauses  (d) and (e ) of this  Secti on 6.02 ; p rovided that (i) t he Lien does  not extend t o any additional p roperty , other than (A) af ter-acqui red proper ty that is  aff ixed or inco rporated i nto the pro perty covered by  such Lien and (B)  proceeds  and products  thereo f, a nd (ii) t he renewal, extens ion or refinancing o f the obligat ions  secured or benefited by such Liens  is  

permitted by Section 6.01 ( to the extent cons titut ing Indebtedness); (t) (i) Liens  in favor  of cus toms and revenue autho ritie s  aris ing as  a matter o f law to secure payment of  cus toms duties  in connection with t he impor tation of g oods  in the ord inary course of b us iness  and (ii) Liens  on specific i tems  of invento ry or o ther goods  and pr oceeds  thereof of any Person securing such Person’s  obligat ions  in respect of bankers ’ acceptances  or letters  o f credit is sued or created for the account o f such Person to facil itate the purchase, shipment or s to rage of such invento ry or ot her goods  in the o rdinary cou rse of bus iness ; and (u) Liens  on the Collateral securing (i) Permit ted Firs t Prio rity Refinancing Indebtedness  permitted unde r Section 6. 01(e) o f the Te rm Loan Agreement (as  in e ffect on the Effecti ve Date) on a pari passu bas is  with the Liens  on the Collate ral securing the Secured O bligations , and, i f secured by the Collateral, Refi nancing Indebtedness  in respect thereof ; provided that a trus tee, collateral agent, securi ty agent or ot her Person acting on behalf o f the holders  o f such Indebtedness  has  entered into an Interc reditor Ag reement and (i i) Pe rmitted Second Pri ority Ref inancing Indebtednes s  permit ted under Sectio n 6.01 (e) of the Term Loan Agreement  (as  in effect on the Ef fective Date) on a ju nior bas is  to the Liens  on 
the Collateral securing the Secured Ob ligations  and, if  secured by the Collateral, Refinancing  Indebtedness  in respect thereof; provided t hat, a trus tee, collateral agent, securit y agent or othe r Person acting o n behalf of  the holders  of such Indebtedness  has  entered into an Intercred itor Ag reement. Fo r purposes  of deter mining comp liance with this  Section 6.02 , (A ) a Lien securing an item of Indebtedness  need not be permitted solely b y reference to o ne category of pe rmitted Liens  (or  any porti on the reof ) described in clauses  (a) th rough (u ) but may be pe rmitted in part unde r any combinatio n thereof and  (B) in t he event that a Lien securing an item of In debtedness  (or any port ion thereo f) meets  the crite ria of one o r mo re of the categories  of  permit ted Liens  (o r any port ion thereo f) described in clauses  (a) th rough ( u) , the Company may, in its  sole discretion, class ify or  divide such Lien securing such ite m of I ndebtedness  (or any por tion thereo f) in any manner that com plies  with this  Section 6.02 and will be ent itled to onl y include the amoun t and type of such Lien or such item o f Indebted ness  secured by such Lien (or any por tion thereo f) in  one of the above clauses  and such Lien securing such item of Indebtedness  ( or portio n thereof ) will be t reated as  being incurred o r exis ting pu rsuant to only such clause or 



clauses  (or any portion the reof). 1 00  

 
 

 



 

  

 

SECT ION 6.03. Fun damental Changes  . (a) None of  the Company or any Subs idiary wi ll merge i nto or consolidate w ith any other Person, or pe rmit any o ther Pe rson to merge int o or consolidate wit h it, or liquidate o r dissolve, except that, if at the time thereo f and immediatel y after gi ving ef fect thereto no Defau lt shall have occurred and be cont inuing: (i) any Person (othe r than the Company o r any Subs idia ry) may merge or consolidate wi th the Company o r any Subs idiary ; provi ded that any such merger o r consolidation involving (A) the Com pany must result in t he Company as  the surviving enti ty, (B) any Borrower must result in such Borrower as  the surviv ing entity and (C) a L oan Party must result in such Loan Party as  the survivin g entity o r, if such L oan Party is  not the surviving en tity of  such merger o r consolidation, the Person surviving s uch me rger or consoli dation becomes  a Loan Pa rty fol lowing the consummat ion of such mer ger or consolidat ion in accordance with Section 5.14 (a) ; ( ii) any Subs idiary may merge into o r consolidate with a Loan Party  in a transaction in wh ich the surviving en tity is  such Loan Pa rty (p rovided that any such me rger invo lving (A ) the Company m ust result in the Company as  the surviving entity and (B ) a Borrower must result in such Bor rower as  the surviving ent ity); 

(iii) any Subs idiary that is  not a Loan Pa rty may me rge into o r consolidate with anothe r Subs idiar y that is  not a L oan Party;  (iv ) any Subs idiary  that is  not a Loan Party may liquidate, win d up or d issolve if the Company determ ines  in good fait h that such liquidati on, winding u p or dissolution is  in the bes t interes ts  of the Company and i ts  Subs idiaries  and is  not mater ially disadvantageous  to the Lende rs ; and (v) any Subs idiary may liquidate, win d up or d issolve if its  assets  are transferred to the Company o r any Loan Party o r, if such Subs idia ry is  not a L oan Party, to any other Subs idiary. (b) No Loan Par ty wil l, nor will it permi t any of i ts  Subs idiaries  to, engage to any mate rial extent in any bus iness  subs tantially dif ferent f rom bus inesses  of the type conducted by the Company and its  Subs idiaries  (taken as  a whole) on the E ffective Date and bus inesses  reasonably related, ancillary, s imilar, com plementary o r synergis tic thereto or reasonable extens ions , development o r expans ion thereof. (c) No Loan Part y will, no r will i t permi t any of its  S ubs idiaries  to, change its  fiscal year f rom the bas is  in effect o n the E ffective Date; p rovided that, t he Loan Pa rties  and their S ubs idiaries  may change their fiscal year fro m the bas is  in effect on the Effective Date, subject to such adjus tments  to th is  Agreement as  the Borrower  
Representative and the Adminis trative Agent shall reasonably agree are necessary or appropriate in con nection with suc h change (and the pa rties  hereto hereby auth orize the Bor rower Representative and the Admi nis trative Agent to make any such amendments  to this  Agreement as  they join tly deem necessary to give effect to  the fo regoing). (d) No Loan Par ty will, n or will it perm it any of i ts  Subs idiaries  to, amend, m odify o r waive any of its  rights  under its  certificate o f incorpo ration, bylaws  or other o rganizational documents , in each case to the extent such amendment, mod ification o r waiver wou ld be mate rially adverse to the Lenders . 101  



 
 

 



 

  

 

(e) No Loan Party wi ll, nor w ill it pe rmit any Subs idiary to, consum mate a Divis ion as  the Dividing Person, without  the prio r writ ten consent of Admin is trative Agent. Wit hout lim iting the foregoing,  if any Loan Part y that is  a limited liability co mpany consummates  a Divis ion (wit h or wit hout the pr ior consent of A dminis trat ive Agent as  required above) , each Divis ion Successor shall be required to co mply with the obligations  set fo rth in Secti on 5.14 and the ot her fu rther assurances  obligations  set forth in the Loan D ocuments  and become a Loan Pa rty under this  Agreement and the othe r Loan Docu ments . S ECTION 6. 04. Inves tments , L oans , Advances , Guarantees  and Acquis itions  . No Loan Party wi ll, nor w ill it pe rmit any Subs idiary to, purchase, hold, acquire (including pu rsuant to any me rger or consoli dation with any Person that was  not a wholly -owned Subs idia ry pri or theret o), make o r otherwise perm it to exis t any In ves tment in any other Person, except: (a ) [reserved] ; (b ) cash and Permitted Inves tments ; (c) (i) Inves tments  exis ting on the Effective  Date in  Subs idiaries  and ( ii) othe r Inves tments  exis ting o r contemplated on t he Ef fective Date and set fort h on Schedule 6.04 and any  modif ication, replacem ent, renewal, reinves tment or  extens ion thereof p rovided that the amount o f any Inves tment 

permitted pu rsuant to this  Section 6.0 4(c) is  not increased from t he amount of  such Inves tment on the Effective Date except pu rsuant to the ter ms  of such Inves tment as  of the Ef fective Date or as  otherwise permi tted by this  Section 6.04 ; (d ) (i ) additio nal Inves tments  by the Company i n any Loan Party and by any Loan Pa rty in the Company  or in anot her Loan Party, and (ii)  Inves tments  (includ ing by way o f capital contri butions) by t he Company and the Subs idia ries  in Equi ty Inte res ts  in their Subs idia ries ; provided , i n the case of clause (ii) , that (x) any such Equity Interes ts  held by the Company o r any Loa n Party shall be pledged in accordance wit h the requi rements  of Sectio n 5.14 and (y ) the aggregate amou nt of Inves tments  made by the Company o r any Loan Party in any Subs idiary t hat is  not a Loan Party in reliance on this  clause (d) , when co mbined with the agg regate amount o f Guarantee s  made by the Company o r any Loan Party o f Indebtedness  (excluding, for the avo idance of doubt, Gua rantees  of obligatio ns  not cons tituting Indebtedness) of any Subs id iary that is  not a Loan Par ty in rel iance on clause (e) below, shall not exceed the greater o f (x ) $30,000,0 00 and (y ) 3% o f Consolidated To tal Assets  (at the time made); (e) Guarantees  by the Company o r any Subs idia ry of Indebtedness  or other 
obligations  of the Company or any Subs id iary (i ncluding any such Guarantees  aris ing as  a result of any such Person bein g a joint and several co-app licant with respect to any let ter of c redit or letter of  guaranty) ; provi ded that (i ) any such Guarantee of Subordinated Indebtedness  is  subordinated to the Secu red Obligations  on te rms  no less  favorable to the Lenders  than those of the Subord inated Indebtedness , (ii ) any such Guarantee cons tituting Indebtedness  is  permitted by Section  6.01 (ot her than clause (d) thereof ) and (ii i) the agg regate amount of Gua rantees  made by the Company or any Loan Pa rty of Indeb tedness  (excluding, for the avoidance o f doubt, Gua rantees  of obligations  not cons ti tuting Indebtedness) of any Subs idia ry that is  not a Loan Part y in reliance on t his  clause (e) , when combined with  the aggregate amount of In ves tments  made by the Company or any Loan Par ty in any S ubs idiary that is  not a Loan Par ty in rel iance on clause (d) above, shall not exceed the greater of (x ) $30,000, 000 and (y ) 3% o f Consolidated To tal Assets  (at the time made); (f) loans , advances  or other extens ions  of credit to of ficers , directors  and empl oyees  of the Company or any Subs idiary (i) t o finance the pu rchase of Equit y Interes ts  of the Company pu rsuant to employee plans , (i i) f or reasonable and cus tomary 



bus iness -related travel, entertainment, and moving and 10 2  

 
 

 



 

  

 

relocation, bus iness  machines  or supplies , automobiles  and other s imila r expenses  and advances , in each case incurred in the ordina ry course of bus iness , and (iii ) fo r purposes  not described in the foregoing clauses  (i)  and (ii ) , in an aggregate p rincipal amoun t outs tanding at any t ime under clause (ii i) not t o exceed $5,000,000; (g) I nves tments  received in connection with the bankruptcy o r reo rganization of,  or settlement o f delinquent accounts  and disputes  with, cus tomers  and supplie rs , or cons is ting of securit ies  acquired in connection with the satis faction or enf orcement of c laims  due or owing to the Compa ny or any Subs idia ry, in each case in the ordinary cou rse of bus iness  or upon the fo reclosure with respect to any secured Inves tment or ot her transfe r of ti tle with respect to any secured I nves tment; (h ) Perm itted Acquis itions  ( including any in tercompany inves tments , loans  and advances  used to consummate Permi tted Acquis itions); p rovided that, the Payment Condi tion shall be satis fied with respect to such Acquis ition; (i ) Inves tments  held by a Su bs idiary acquired a fter the Effecti ve Date or of a Person merged o r consolidated with o r into the Com pany or a Su bs idiary afte r the E ffective Date, in each case as  permitted hereunde r, to the extent t hat such Inves tments  were not made in conte mplation o f or in 

connection with such acquis ition, merge r or consolidati on and were in exis tence on the date of such acquis ition,  merger o r consolidation;  (j)  Inves tments  cons tituting, or made as  a result of the receipt of noncash cons ideration fro m a sale, transfer, lease or other d ispos ition of any asset in compliance with Section 6.05 ; (k) Inves tments  by the Company or  any Subs idiary that result solely f rom the receipt by the Company o r such Subs idiary from any  of its  subs idiaries  of a div idend or ot her Res tricted Payment in the  fo rm of Equit y Interes ts , evidences  of Indebtedness  or othe r securities  (but no t any additions  ther eto made after the date of the receipt thereo f); (l) Inves tments  in the fo rm o f Swap Agreements  per mitted unde r Section 6.07 ; (m ) Inves tments  by Fo reign Su bs idiaries  in other Foreign Subs idiaries  or by  any Subs idiary that is  not a Loan Party in  any other S ubs idiary that is  not  a Loan Pa rty; (n ) Inves tments  cons titut ing depos its  described in clauses  (c) and (d) of the def inition o f “Perm itted E ncumbrances  ”; (o) Inves tments  cons is ting of ( i) extens ions  of t rade credit, (ii) depos its  made in connectio n with the pu rchase of goods  or services  or the per for mance of leases , licenses  or contracts , in each case, in the ordinary course of bus iness , (iii)  notes  receiva ble of, o r prepaid r oyalties  and other extens ions  of c redit 
to, cus tomers  and suppliers  that are not A ffiliates  of the Company and that are made in the ordi nary course of b us iness , (iv) Guarantees  made in the ord inary course of bus iness  in support of obli gations  of the Company o r any of its  Subs idiaries  not cons titu ting Indeb tedness  for bor rowed money, includ ing operatin g leases  and obligations  owing to suppliers , cus tomers  and licensees  and (v) loans , advances  or other extens ions  of  credit to o ne or mo re cus tomers  by the Company or  any Subs idiary pursuant to ar m’s-length terms  (o r terms  othe rwise acceptable to the Adminis trative Agent in its  reasonable discretio n) in orde r to fi nance such cus tomer’s  purchase of chass is  that are used by the Company or any Subs idiary  to manufactu re recreational veh icles  for such cus tomer; p rovided that, t he aggregate principal a mount of  such loans , advances  and extens ions  of credit outs tanding at any time in reliance on this  clause (o) (v) shall not exceed $15,00 0,000; 103  



 
 

 



 

  

 

(p) merge rs  and consolidations  permit ted under Sectio n 6.03 that do not involve any Person other than the Company and Subs id iaries  that are wholly -owned Subs idia ries ; (q) to the extent cons titut ing Inves tments , inte rcompany loans  or o ther interco mpany Inves tments  made by Loan Par ties  in the ordina ry course of bus iness  to or in any  Foreign  Subs idiary to provi de funds  as  necessary to enable the applicable Foreign Subs idia ry to comp ly with changes  in s tatutory or cont ractual capital requi rements  (other than any contractual requirement that cons titutes  a Guarantee ); (r) Inves tments  cons is ting of Guarantees  in the ordinar y course of bus iness  to support the obl igations  of any Subs idiary unde r its  worker ’s  compensation and general insurance agreements ; (s ) the Company’s  entr y into (including pay ments  of prem iums in connection the rewith), and the perfo rmance of obl igations  under, Permit ted Call Spread Swap Ag reements  in accordance with thei r terms ; (t) Inves tments  in joint vent ures  of the Company o r any Subs idia ry, taken togethe r with all ot her Inves tments  made pu rsuant to this  clause (t) that a re at that ti me outs tanding, not t o exceed the greater of (x) $5 0,000,000 and (y) 5 % of Consolidated Tota l Assets  (in each case, determined on the date such Inves tment is  made, with the fai r market value of each 

Inves tment being measured at the ti me made and without g iving ef fect to subsequent changes  in value); (u ) advances  of payroll pay ments  to employees  in the ord inary course of bus iness ; (v) Inves tments  to the extent that payment for such Inves tments  is  made solely with Equity Interes ts  (other  than Disqualified Equity  Interes ts ) o f the Company; (w) the f orgiveness  or convers ion to equ ity of any Indebtedness  owed by the Company or any Subs idiary and pe rmitted b y Section 6.01 ; (x ) to the extent that they cons titute Inves tments , pu rchases  and acquis itions  of inventory, supplies , mater ials  or equipment o r pur chases , acquis itions , licenses  or leases  of other a ssets , Intellectual Property, or o ther ri ghts , in each case in the ordinary cou rse of bus iness ; and (y) Inves tments  aris ing as  a result o f Sale and Leaseback Transactions ; (z ) Inves tments  in the Term Loans  in accordance with Secti on 9.04( f) o f the Te rm Loa n A greement (as  in ef fect on the Effective Date ); (aa) [reserved]; (bb) Inves tments  cons is ting of the acquis ition of real p roperty (and any imp rovements  thereon ) located at, and common ly known as , 11333 CR2, Middlebur y, Indiana 4654 0 and Vacant Land, CR2, Middlebur y, Indiana 4654 0, pursuant to t he exercise by Grand Des ign of its  righ t of f irs t of fer to pu rchase such property pursuant t o the terms  o f 
each Lease Agreement, dated as  of the date hereof, by and between Three Oaks , L LC, as  landlord, and Grand Des ign, as  tenant ( or such other te rms  as  may be reasonably acceptable to the Adminis trati ve Agent); p rovided that, (i) bo th immedia te ly before and immediately af ter givin g pro forma ef fect to any such Inves tment pu rsuant to this  clause (bb) ,  no Event of Default  shall have occurred and be continu ing and (i i) the agg regate amount of Inves tments  permit ted in reliance on t his  clause (bb) shall not exceed $20,000,00 0 (at the ti me made); and 10 4  



 
 

 



 

  

 

(cc) any other Inves tments  (including  Acquis itions) whether or not o f a type described above; p rovided that, (i) bo th immediatel y before and i mmediately af ter giving  pro forma ef fect to any such Inves tment pu rsuant to this  clause (cc) , no Event of De fault shall have occurred and be continuing and the Payment Condit ion shall be satis fied with respect to such Inves tment and (ii ) any Acquis itions  made pursuant to  this  clause (cc) must cons titute a Per mitted Acquis itio n. Notwiths tanding the forego ing, any Acquis ition made in reliance on any p rovis ion of this  Section 6.04 must satis fy the requi rements  of a Per mitted Acquis ition. Notw iths tanding anythi ng contrar y set forth above, if any I nves tment is  denominated in a foreign cu rrency, no f luctuation in cu rrency values  shall result in a b reach of this  Section 6 .04 . Fo r purposes  of deter mining comp liance with this  Section 6.04 , in the  event that an Inves tment (or any po rtion the reof) meets  the criteria o f more than one of the categor ies  of permit ted Inves tments  described in clauses  (a) thr ough (cc) above, the Company and the Subs idia ries , in their sole discretio n, will be per mitted to d ivide and class ify such Inves tment (o r any por tion thereo f) on t he date of incu rrence,  and at any time and fr om time t o time  may late r reclass ify all or any portion  of any I nves tment as  

having been incurred unde r any category o f permi tted Inves tments  described in clauses  (a) th rough (cc) abo ve so long as  such Inves tment is  permitted to be incurred pu rsuant to such provis ion at  the time o f reclass ification. Fo r the avoidance of do ubt, an Inves tment ente red into in reliance on clause (cc) above that was  permi tted at the time ente red into shall contin ue to be permi tted under such clause notwiths tanding any failure to satis fy the Payment Condi tion (o r any other con dition in such clause) at a later date w ith respect to any subsequent Inves tment. F or pu rpos es  of determining  the amount o f any Inves t ment outs tanding, such amount shall be deemed to be the am ount of such I nves tment when made, purchased or acqui red (with out adjus tment for subsequent increases  or decreases  in the value of such Inves tment) less  any amount realized in respect of such Inves tment upon the sale, collection or retu rn of  capital (not to exceed the original a mount inves ted. S ECT ION 6.05. Asset Sales  . No Loan Par ty will, no r will it permi t any Subs idiar y to, sell, transfe r, lease or otherwise dispose of any asset, including any Eq uity In teres t owned by it, no r will any Subs idiary issue any additional Equit y Interes t in such Su bs idiary (other  than issuing directo rs ’ qualify ing shares  and other than issuing E quity I nteres ts  to the 
Company or another Subs idiary in co mpliance with Secti on 6.04(d ) ) (each, a “Dispos ition ”), except: (a) D ispos itions  of (i ) invento ry or go ods  held for sale (i ncluding, for the avoidance o f doubt, such Dispos itions  made by the Company o r any othe r Loan Pa rty to Subs idiaries  that are not Loan Pa rties , so long as  such Dispos itions  are at prices  and on terms  and conditions  at leas t subs tantially as  favorable to t he Company or such Loan Party as  those that could be ob tained at the time in  a comparable arm ’s-length t ransaction with a Person that  is  not a Subs idiary ), (i i) im material assets  (including allowi ng any r egis trations  or any applications  fo r regis t ration of any immater ial intellectual p roperty t o lapse or go abandoned in the o rdinary  course of bus iness), (iii ) used, obsolete, damaged or surpl us  property o r equipment,  whether now owned o r hereafte r acquired, and (iv) cash and Per mitted In ves tments , in each case in the ordinary course of b us iness ; (b) Dispos itions  to the Company o r a Subs idiary;  provided that any such Dispos ition to a Subs idia ry that is  not a Loan Party (i) shall be made in compliance with Sections  6.04 and 6.08 i f and to the extent  applicable and (ii ) shall not, in the case of any Dispos ition by the Company or any other Loan Pa rty to S ubs idiaries  that are not Loan Par ties  in any fiscal year that 



are not made as  Inves tments  105 

 
 

 



 

  

 

permitted by Section 6.04 , inv olve assets  having an aggregate fair market value for al l such assets  so Disposed in such fiscal year in excess  of $7,500,000; (c) Dispos itions  of accounts  receivable in connecti on with the com promise, settlement o r collection the reof in the o rdinary co urse of bus iness  cons is tent with pas t practice and not as  part of any accounts  receivables  financ ing transaction; (d ) (i ) to the extent cons tit uting Dispos itions , t ransactions  permitted by Secti ons  6.01 and 6.03 , (ii) Dis pos itions  o f assets  to the extent that such Dispos ition cons titutes  an Inves tment refe rred to in and permit ted by Section  6.04 and (iii ) Dispos itions  of assets  to the extent that such Dispos ition cons titute a Res tricted Payment refer red to in and pe rmitted by Section 6.09 ;  (e) Sale and Leaseback Transactions  permitted b y Section 6.06 ; (f ) L icenses , leases  or subleases  entered into in the ordinary cou rse of bus iness , including in connection wi th effectuatin g any tax subs idy arrangement, including a payment -in- lieu of taxes  ar rangement, to the extent that they do not  materially interfe re with the bus iness  of the Company o r any Subs idia ry; (g ) Licenses  or sublicenses  of intellectual pro perty in t he ordina ry course of bus iness , to the ex tent that they do not materially i nterfe re with the bus iness  of the Company o r any Subs idiary ; (h ) 

Dispos itions  resulting fro m any casualty or other insured damage to, o r any taking unde r power o f eminent do main or by conde mnation or  s imilar p roceeding of, any asset of any of the Company or any Subs idiary; (i) D ispos itions  of assets  (including as  a result of like -kind exchanges) to the extent that (i ) such assets  are exchanged for credit (on a fai r market value bas is ) agains t the purchase price of s imila r or replacement assets  or (ii) such asset is  Disposed of for fair market value and the p roceeds  of such Dispos ition are promp tly applied to  the purchase price of s im ilar or replacement assets ; (j) Dispos itions  of Inves tments  in join t ventures  to the extent required b y, or made pu rsuant to cus tomary buy /sell arrangements  between, the joi nt venture pa rties  set forth in  joint ventu re arrangemen ts ; (k) the abandon ment, cancellation, non -renewal or discontinuance of use or main tenance of non- material intel lectual proper ty or rights  relatin g thereto (including regis trations  and applicatio ns  for regis tration)  that the Company dete rmines  in its  reasonable judgment to be des irable to the conduct o f its  bus iness  and not materially d isadvantageous  to the interes ts  of the Lende rs ; (l)  Dispos itions  of assets  acquired pursuant to or in  order to ef fectuate a Permi tted Acquis ition which assets  are not used or useful to the core  or 
principal bus iness  of the Company and its  Subs idia ries  in an aggregate amount n ot to exceed 30% o f the aggregate cons iderati on in respect of such Pe rmitted Acquis iti on; (m ) Dispos itions  of assets  that the Company determi nes  in its  reasonable judgment to be no longer used or useful in the conduct o f the bus iness  of the Company or any Subs idiary ou ts ide the ordinar y course of bus iness  (and for  cons ideration compl ying with t he requiremen ts  applicable to Dispos itions  pursuant to clause (r ) below) in an aggregate amount  not to exceed $15,000,0 00; 106  



 
 

 



 

  

 

(n) any swap of assets  in exchange for services  or other assets  of comparable o r greater value o r usefulness  to the bus iness  of the Company and the Subs idia ries  as  a whole, as  determined in good faith  by the Company; (o) Dispos itions  o f Inves tments  in join t ventures  to the extent required b y, or made pu rsuant to cus tomary bu y/sell arrangements  between, the joi nt venture pa rties  set forth i n joint ventu re arrangemen ts  and s imilar bindi ng arrangements ; (p) the u nwinding o f any Swap Cont ract pursuant to its  te rms; (q) sales  or othe r is suances  of Equity Interes ts  in the Company; (r) Dispos itio ns  contemplated as  of the E ffective Date and lis ted on Schedule 6.05 ; and (s )  any other Dispos ition of assets  (including E quity In teres ts ); prov ided that (i ) if the total fai r market value of the assets  subject to any such Dispos ition or series  of related Dispos itions  is  in excess  of $7,500,000, it  shall be for fair ma rket value (o r if no t fo r fair market value, the shor tfall is  per mitted as  and treated as  an Inves tment under Section 6.04 ), (i i) at leas t 75% o f the total cons ide ration fo r any such Dispos ition in excess  of $10,000,000 received by the Company and its  S ubs idiaries  is  in the fo rm of cash or Permi tted Inves tments , (i ii) no De fault o r Event o f Default then ex is ts  or would result af ter givin g effect (including p ro fo rma effect ) thereto 

(except if such Dispos ition is  made pursuant to an ag reement entered int o at a time when no Defau lt or Event of  Default exis ts ) and ( iv) i f the Dispos itions  s ince the delivery o f the most recent Bor rowing Base Certificates  results  (on a pr o for ma bas is ) in a reduction o f 10% or mo re of the Agg regate Borrow ing Base (based on the most recent Borrowin g Base Certificates  delivered to the Admin is trative Agent) , the Borrowe r Representative shall be required t o deliver an updated Ag gregate Borr owing Base Certificate, together w ith an updated Bor rowing Base Certificate fo r each Borrower,  to the Admin is trative  Agent; provided , h owever , that f or pu rpos es  of clause (ii) above, the following shall be deemed to  be cash: (A) any liabi lities  (as  shown on the Company’s  or such S ubs idiary’s  most recent balance sheet provided hereunder o r in the footnotes  thereto ) of the Com pany or such Subs idia ry (othe r than liabil ities  that are by thei r terms  subord inated to the Obligat ions) that are assumed by the t ransferee with respect to the applicable Dispos itio n and for  which the Company and its  S ubs idiaries  shall have been validly released by all applicable credi tors  in wr iting, (B) any securities  received by the Company o r such S ubs idiary fro m such transferee that are conve rted by the Company o r s uch Subs idiary i nto cash or 
Permitted Inves tments  (to the extent of the cash or Pe rmitted Inves tments  received in the convers ion ) within o ne hundred eight y (180 ) days  followin g the clos ing of t he applicable Dispos ition and (C)  aggregate non-cash cons ideration received by the Company o r such Subs idiary having an agg regate fair market value (determined i n good fai th by the Company as  of t he clos ing of the applicable Dispos ition  for w hich such non-cash cons ideration is  received and withou t giving e ffect to subsequent changes  in value) not t o exceed the greater of (x) $3 0,000,000 and (y) 3 % of Consolidated Total Assets  at any time s ince the Effective Date (net of any non -cash cons ideration converted int o cash and Permitted Inves tments ). S ECTI ON 6.06. Sale and Leaseback Transactions  . No Loan Pa rty will, n or will it perm it any Subs idia ry to, enter into any Sale and Leaseback Transaction unless  (a) any Capital Lease Obligations  aris ing in connection therew ith are perm itted under Section 6.01 and (b) any Liens  aris ing in connectio n therewith (includin g Liens  deemed to ar ise in connection with any such Capital Lease Obligations)  are permi tted under Secti on 6.02 . S ECT ION 6.07. Swap A greements  . No Loan Party wi ll, nor w ill it p ermit any Subs idia ry to, enter into any Swap Ag reement, except (a) Swap Agreements  entered in to 



to hedge or miti gate risks  to which the Company o r any Subs idia ry has  actual exposure (other than those in respect of the Equity 10 7  

 
 

 



 

  

 

Interes ts  or Indebtedness  of the Company o r any Subs idia ry), (b) Swap Ag reements  entered into in order  to effecti vely cap, collar or  exchange interes t rates  (f rom f ixed to fl oating rates , f rom one f loating rate to another floating rate or othe rwise) with respect to any in teres t-bearing liability o r inves tment o f the Company o r any Subs idiar y and (c) Permit ted Call Spread Swap Ag reements . SEC TION 6.0 8. T ransactions  with Affil iates  . No Loan Pa rty will, n or will  it perm it any Subs idia ry to, sell, lease  or otherwise t ransfer any assets  to, or purchase, lease or otherwise acquire any assets  from, or ot herwise engage in any othe r t ransactions  with, any of its  Af filiates , except: (a)  transactions  that are at pr ices  and on terms  and conditions  at leas t subs tantially as  favorable to t he Company or such Subs idia ry (o r, in the case of a transaction between a Loan Party and a non -Loan Party, at leas t subs tantially as  favorable to such Loan Pa rty) as  those that could be obtai ned at the time in a com parable arm ’s-length t ransaction with a Person that is  not an Aff iliate; (b ) transactions  between or amon g the Company and the othe r Loan Parties  or any Person that becomes  a Loan Pa rty as  a result of o r in connection wi th such loan or othe r transaction to the extent pe rmitted he reunder and not  involving  any other A ffiliate; (c) (i) 

transactions  between or among Subs idiar ies  that are not L oan Parties  and not involving any o ther Af filiate and (ii) transactions  between any Loan Par ty and any Subs idia ry that is  not a Loan Pa rty to the extent per mitted hereun der; (d ) any Inves tment (includi ng loans  or advances  to employees) perm itted under Section 6.04 ; (e) the paymen t of reasonable fees  to directors  of the Company  or any Su bs idiary who are no t employees  of the Company o r any Subs idia ry; ( f) compensation, expense rei mbursement and indemn ification o f, and othe r employment a rrangements  (i ncluding severance arrangements  and heal th, disability and s imilar  insurance or benefi t plans) with, d irectors , o fficers , managers , employees  and consultants  of the Company or any Su bs idiary entered in to in the o rdinary cou rse of bus iness  and transactions  pursuant to equity-based plans  and employee benefi t plans  and arrangements  in t he ordinar y course of bus iness ; (g) any Res tricted Pay ment perm itted by Sectio n 6.09 ; ( h) any issuance or sale of Equ ity In teres ts  to, and any repurchase, reti rement, redempt ion or o ther acquis ition o r reti rement of Equit y Interes ts  owned by, A ffiliates  to the exten t not pro hibited unde r this  Agreement; (i) any pay ments  or other t ransactions  pursuant to any tax sharing ag reement among the Loan Part ies  and their 
subs idiaries ; provided that, any such tax sharing ag reement is  on arm ’s-length ter ms  usual and cus tomary for ag reements  of that ty pe; (j ) the consummation o f the T ransactions  and the payment of the  Transaction Cos ts ; (k ) the payment o f cus tomary fees  and reasonable out of  pocket cos ts  to, and indemnities  pro vided on behalf o f, di rectors , off icers , managers , employees  and consultants  of the Company o r any Subs idia ry in the ord inary course of bus iness  to the extent attributable t o the ownership o r operation o f the Company and i ts  Subs idiaries ; 108  



 
 

 



 

  

 

(l) t ransactions  pursuant to agreements  in exis tence on the E ffective Date and set fo rth on Schedule 6. 08 or any amend ment thereto t o the extent such an amendment is  not adve rs e to the Lenders  in any ma terial respect; ( m) a join t venture which wou ld cons titute a transaction wi th an Aff iliate solely as  a result of the Company o r any Subs idia ry owning an equi ty interes t o r otherwise contro lling such joint  venture o r s imilar enti ty; (n ) transactions  with jo int ventures , cus tomers , suppliers , cont ractors , joint ven ture partne rs  (includin g phys icians) or pu rchasers  or sellers  of goods  or services , in each case which are in the ordinar y course of bus iness  (including pu rsuant to join t venture ag reements ) and otherwise in comp liance with the ter ms  of the L oan Documents , and which are fai r to the Company or its  applicable S ubs idiaries  in the reasonable determ ination of the board o f directo rs , chief executive of ficer or chie f financial o fficer of the Company o r its  Subs idia ries , as  applicable, or are on terms  at leas t as  favorable as  might reasonably have been obtained at such time f rom an unaf filiated pa rty; (o ) exis ting Indebtedness  and any other obligatio ns  otherwise permitted hereunder pu rsuant to an agreement exis ting o n the Effective Date as  set forth  on Schedule 6.01 , as  such agreement may be amended pu rsuant to 

Section 6.01 ; and (p) any lease or sublease entered into between the Company o r any Subs idia ry, as  lessee, and any Affiliate of the Company, as  lessor or sublessor, which is  approved b y a majori ty of the d is interes ted members  of the b oard of d irectors  of  the Company in goo d faith. SECT ION 6.09. Res tricted Payments  . No Loan Party wil l, nor wi ll it per mit any Su bs idiary to, wi ll declare or make, directly o r indi rectly, any Res tricted Payment, or incu r any obligatio n (contingen t or othe rwise) to do so, except that: (a) any Su bs idiary may declare and pay d ividends  or make othe r dis tribu tions  with respect to i t s  Equity Inte res ts , in each case ratably to the holders  of such Equ ity Inte res ts  (or if not ratably, on a bas is  more favorable t o the Company and the Loan Part ies ); (b ) the Company may declare and pay d ividends  with respect to its  Equity Interes ts  payable solely in share s  of Qualified Equit y Interes ts  of t he Company; (c) the Company may repu rchase, purchase, acquire, cancel or reti re for val ue Equit y Interes ts  of the Com pany fro m present or forme r employees , off icers , directors  or  consultants  (or thei r es tates  or beneficiaries  under their es tates ) of the Company or any Su bs idiary upon t he death, disability, retire ment or ter mination o f employment  or service of such emplo yees , officers , directo rs  or consultants , 
or to the extent required, pu rsuant to employee benefi t plans , employment ag reements , s tock purchase agreements  or s tock purchase plans , or other bene fit plans ; pro vided that the agg regate amount of Res tricted Payments  made pursuant to this  Section 6.09 (c) shall not exceed $5,000,00 0 in any fiscal year (with unused amounts  in any calendar  year being carr ied over to succeeding calendar years  subject to a maxim um of $ 10,000,000; p rovided , furthe r , that such amount i n any calendar year may be inc reased by an amount not to exceed: ( i) the net cash proceeds  fro m the sale of Eq uity In teres ts  (other than D i squalified Equit y Interes ts ) o f the Company o r any Subs idiary to members  o f management, managers , di rectors  or consultants  of the Company or any Subs idiary that  occurs  after the Ef fective Date, to the extent net cash proceeds  fro m the sale of such Equi ty Inte res ts  have not otherwise been 109 



 
 

 



 

  

 

applied to the payment o f Res tricted Payments  by vi rtue of Section 6.09( b) or  this  Section 6.09 (c) ; pl us  (ii) the  net cash proceeds  of key man life i nsurance policies  received by the Company o r any Subs idiary ; less  (iii) the am ount of any Res tricted Payments  previous ly made wi th the cash proceeds  described in clauses  (i) and (ii ) of th is  Section 6.09(c ) ; (d ) the Company may make cash payments  in lieu of the issuance of f ractional shares  representing ins igni ficant interes ts  in the Company in connection with (i) the exercise of warrants , opt ions  or othe r securities  convertible in to or exchangeable fo r Equ ity In te res ts  in the Company and (ii)  any dividend, split or combinat ion thereo f or any Permit ted Acquis ition; (e) the Company may acqui re Equ ity Inte res ts  of the Company upon the exe rcise of s tock options  fo r such Equity Interes ts  of the Company if such Equ ity In teres ts  represent a portion o f the exercise price of  such s tock options  or in connection w ith tax with holding ob ligations  aris ing in con nection with the exe rcise of options  by, o r the ves ting of res tricted Eq uity In teres ts  held by, any current  or f ormer d irector, office r or empl oyee of the Company o r its  Subs idiar ies ; (f) the Company may conver t or exchange  any Equity Interes ts  of the  Company for o r into Quali fied Equity Interes ts  of the Company; (g) the 

Company and its  Subs idiaries  may declare or make, or agree to pay or make, di rectly or indirectly, any other Res tricted Pay ments  (whether o r not of a type described in the othe r paragraphs  of this  Section 6.09 ) so long as , both im mediately befo re and after g iving ef fect (includi ng pro forma ef fect) to such Res tricted Pay ment (x ) no Default o r Even t of Defaul t shall have occurred and be contin uing and (y ) the Pay ment Condition shall be satis fied wit h respect to such Res tricted Payments ; (h ) the Company may make Res tricted Payments  within s ixty (60) days  afte r the date of declarat ion thereo f, if at t he date of declaration of such Res tricted Pay ments , such Res tricted Payments  would have been permit ted pursuant to anothe r clause of this  Section 6.0 9 ; (i ) the Company and i ts  Subs idiaries  may make Res tricted Payments  to e ffect the Transactions ; and (j) the Company and its  Subs idia ries  may declare or make, o r agree to pay o r make, directly or indi rectly, any othe r Res tricted Payments  (whethe r or no t of the ty pe described in the other paragraphs  of t his  Section 6.09 ) so long as  (i) b oth immed iately before and a fter giv ing effect (including pro f orma ef fect) to such Res tricted Payments , no De fault or Event o f Defau lt has  occurred and is  continuing and (ii) the aggregate amount o f such Res tricted Payments  made 
in reliance on this  clause (j) du ring any fiscal year of the Company shall no t exceed $20,000,000. Notw iths tanding the f oregoing, the Company may also repurchase, exchange or induce the conve rs ion of Permitted Conve rtible Notes  by delive ry of shares  of t he Company’s  common s tock and/o r a dif ferent series  of Pe rmitted Conve rtible Notes  (which series  (x ) matu res  after, and does  not requi re any scheduled amortizatio n or othe r scheduled payments  of pr incipal prio r to, the analog ous  date under the indentu re governi ng the Per mitted Convert ible Notes  that are so repurchased, exchanged or conve rted and (y ) has  terms , conditions  and covenants  that are no less  favorable to the Company than the Permitted Conve rtible Notes  that are so repu rchased, exchanged or converted (as  deter mined by the boa rd of di rectors  of t he Company, or a com mittee thereo f, in good faith) ) (any such series  of Per mitted 110  



 
 

 



 

  

 

Convertible Notes , “Refinancing Convertib le Notes  ”) and/or by pay ment of cash (in an am ount that does  not exceed the pr oceeds  received by the Company fro m the subs tantially concur rent is suance of shares  of the Company’s  common s tock and/ or a Refinancing Conve rtible Notes  plus  the net cash proceeds , if any, received by t he Company pursuant to the related exercise or early unwind or terminat ion of the related Per mitted Call Sp read Swap Agreements  pu rsuant to the im mediately fol lowing pr oviso); p rovided that, subs tantially concu rrently w ith, or a com mercially reasonable period of t ime befo re or a fter, the related settlement  date for the Permi tted Convertib le Notes  that are so repurchased, exchanged or converted, the Company shall (and, for the avoi dance of doubt, shall be pe rmitted unde r this  Section 6. 09 to) exercise or  unwind o r terminate ear ly (whethe r in cash, shares  or any combination the reof) the porti on of the Permit ted Call Spread Swap A greements , if any, co rres ponding to such Pe rmitted Conve rtible Notes  that are so repu rchased, exchanged or converted. S ECT ION 6.10. S ubordinated Indebtednes s  and Amendments  to Subo rdinated In debtedness  Documents  . (a) No Loan Party wil l, nor wi ll it permit any Subs idiary to,  direc tly o r indi rectly volunta rily p repay, defease or in subs tance 

defease, purchase, redeem, retire or othe rwise acquire, any Subo rdinated I ndebtedness  or any Indebtedness  from t ime to ti me outs tanding under  the Subo rdinated Indeb tedness  Documents , except: (i) regula rly scheduled interes t and pr incipal payments  as  and when due in respect of any S ubordinated Indebtedness , other than payments  p rohibited by the subordination  provis ions  thereo f; (i i) re financings  of Subordinated Indebtedness  with the proceeds  of Re financin g Indebtedness  permitted in respect thereof u nder Section 6 .01 ; (i ii) paymen ts  of or in  respect of Subo rdinated Indebtedness  made solely with Quali fied Equi ty Inte res ts  in the Company or the convers ion of any Sub ordinated Indebtedness  into Qualified Equity  Interes ts  of the Compan y; (iv ) prepayments  o f intercompan y Subor dinated Indebtedness  permit ted hereby owed by the Com pany or any Subs idiary to t he Company or any Subs idiary, ot her than prepay ments  prohibi ted by the subordinat ion prov is ions  governing such Subo rdinated I ndebtedness ; provided that, for the avoidance o f doubt, the p repayment o f any Subo rdinated Indeb tedness  owed by the Company or any L oan Party t o any Subs idiary  that is  not a L oan Party shall be pe rmitted so long as  n o Default shall have occurred and be conti nuing or w ould result af ter givin g effect (including p ro 
forma ef fect) thereto ; and (v ) so long as  no Default shall have occur red and be continuing o r would result theref rom, the Company  may on any date make payments  o f or in respect of Subo rdinated In debtedness  if at the time of making such payment and i mmediately afte r giving e ffect (i ncluding p ro fo rma effect ) thereto, the Payment Conditi on shall be satis fied. (b) Furthe rmore, no  Loan Pa rty will,  nor wil l it per mit any Subs idia ry to, amend t he Subord inated Indebtedness  Documents  relating to  any Subo rdinated Indebted ness  or any document, agreement o r ins trument ev idencing any Indeb tedness  incurred p ursuant to the Subo rdinated In debtedness  Documents  (or any replacements , subs titutions , extens ions  or renewals  thereo f) o r pursuant to wh ich such Indebtedness  is  is sued where such amendment, modification o r supplement amends , modi fies  or adds  any provis ion t hereof in a manner which ( i) when taken as  a whole, is  materiall y adverse the Lenders  or (ii ) is  111  



 
 

 



 

  

 

more onerous  than the appl icable provis ion in this  Agreement (except i n each case to the extent permitted unde r the applicable subordi nation agreement go verning such Subo rdinated Indebtedness). SEC TION 6.11. Res tricti ve Agreements  . No Loan Party wi ll, nor w ill it pe rmit any Subs idiary to, directly o r indi rectly, enter in to, incur o r perm it to exis t any agreement o r other  arrangement that res tricts  or imposes  any c ondition upon (a) the abil ity of t he Company or any Subs idiary to c reate, incur or  permit to exis t any Lien u pon any of i ts  assets  to secure the Secured Obligations  or (b) the ability o f any Subs idi ary to pay dividends  or other dis tr ibutions  with respect to any of its  Equity Interes ts  or to make o r repay loans  or advances  to the Company o r any Subs idia ry; pro vided that ( i) the foregoing shall no t apply to: (A) res trictions  and conditio ns  imposed by law or by this  Agreement or an y other Loan Document; (B) re s trict ions  and conditions  contained in any ag reement or d ocument govern ing or evidencin g Refinancing In debtedness  in respect of Indebtedness  referred to in clause (A) o r Refinancing Indebtedness  in respect thereof; p rovided that the res trictions  and condit ions  contained in any such agreement o r do cument refer red to in this  clause (B) are no t less  favorable in any mate rial respect to the Lenders  

than the res trictions  and condit ions  imposed by this  Agreement; (C) res tr ictions  and conditions  exis ting on  the date hereof i dentified on  Schedule 6.11 , and res trictions  and conditi ons  contained in any agreement evidencin g any renewal, extens ion or refinancing permitted hereunder o f any agreement ident ified on Schedule 6.11 so long as  such renewal, extens ion or refinancing does  not expand t he scope of such res trictions  or condi tions ; (D ) in the case of any Subs idiar y that is  not a wholl y-owned Su bs idiary, res tr ictions  and conditions  imp osed by its  organizational docu ments  or any related jo int ventu re or s i milar agreements ; pr ovided that such res trict ions  and conditions  apply onl y to such Subs idiary and to the Eq uity In teres ts  of such Subs idiary; (E ) res tricti ons  imposed by any agreement gove rning I ndebtedness  incurred by any Loan Party or any Su bs idiary afte r the E ffec tive Date and per mitted under Section 6.01 that are, taken as  a whole, in the good faith judg ment of t he Company, no mo re res trictive wi th respect to the Company o r any Subs idiar y than those contained in th is  Agreement; ( F) cus tomary res trictions  and condit ions  contained in agreements  relat ing to the sale, transfer,  lease or other Dispos ition of a Subs idiary o r any assets  of the Compa ny or any Su bs idiary, in each case pending such 
transaction; provided t hat, such res trictions  and condit ions  apply only to such Su bs idiary or the assets  that are to be sold, leased or otherwise transferred and, in each case, such transaction is  permitted hereunder; (G) res t rictions  relating to assets  encumbered by a Lien permi tted by Section 6 .02 ; (H ) [ reserved]; 112  



 
 

 



 

  

 

(I) res trictions  imposed by any agreemen t governing  Indebtedness  of a Subs idiar y which is  not a Loan Party t o the extent such Indebtedness  is  permitted by Section 6.01 ; an d (J ) res tr ictions  or condit ions  on cash or other depos its  imposed by cus tome rs  under contracts  entered in to in the o rdinary cou rse of bus iness ; and (ii) clause (a) o f this  Section 6. 11 shall not apply t o: (A)  res trictions  and condi tions  imposed by any agreement relating to secured Indebtedness  permitted by clause (f ) , (g ) , (h ) , (j ) , (k ) , ( m) and (n ) of Section 6.01 i f such res trictions  and condi tions  apply only t o the assets  securing such Indebtedness ; (B) cus tomary provis ions  in leases , subleases , licenses  and other agreements  res tricting the ass ignment thereof ; and (C) res trictions  imposed by agreements  relating to Indebtedness  of any Subs idiary in exis tence at the time such Subs idiary became a Su bs idiary and othe rwise permitted by Section 6.01 (g) ; p rovided that such res trictions  apply only to such Subs idiary and its  assets  (or any special purpose acquis ition Subs idiary with out material  assets  acquiring such Subs idiary pursuant to a me rger). N othing in this  Section 6.11 shall be deemed to  modif y the obligati ons  of the  L oan Parties  under Section 5.14 or under the Collateral Documents . S ECT ION 6.12. F ixed Charge Coverage Ratio . Duri ng any 

FCCR Tes t Period, the Bor rowers  will not  permit the Fixed Charge Coverage Ratio as  of the las t day of any period  of f our f iscal quarters  ending dur ing such FCCR Tes t Period, to be less  than 1.00 to 1.00. S ECT ION 6.13. [Intentio nally Omit ted] . S ECT ION 6.14. Depos itor y Banks  . Each Borrower an d each Subs idiary wil l maintain the Ad minis trative Agen t as  its  principal depos itor y bank, including  for the maintenance of ope rating, admin is trative, cash management, collection activi ty and other depos it accounts  f or the conduct o f its  bus iness ; provided , however ,  that the Admi nis trative Agent and t he Lend ers  acknowledge and agree that the Borrowers  and thei r Subs idia ries  will not be requ ired to maintain with the Adminis trat ive Agent any Excl uded Accounts  or any accounts  governing con trolled d isbursement services  provided by any financial ins titut ion other than the Adminis t rative Agent. ART ICL E VII Events  of De fault I f any of t he followi ng events  (“Events  of De fault ”) shall occur : (a) any Bo rrower shall fail to pay any p rincipal o f any Loan o r any reim bursement obligat ion in respect of any  LC Disbursement when and as  the same shall become due and payable, whether at the due date the reof or  at a date fixed fo r prepayment the reof o r otherwise; (b ) any Bor rower shall fail to pay any interes t on any 
Loan or any fee or any other a mount (o ther than an amou nt refe rred to in  clause (a) of th is  Article) payable unde r this  Agreement o r any other 113  



 
 

 



 

  

 

Loan Document, when and as  the same shall become due and payable, and such failure shall contin ue unremedied f or a perio d of th ree (3) Bus iness  Days ; (c) any representation o r warran ty made or deemed made by or on behal f of any Bo rrower o r any other Loan Pa rty in o r in connection wi th this  Agreement o r any other  Loan Document  or any amendmen t or mod ification he reof o r thereof or waiver he reunder or  thereunder, o r in any report, cer tificate, f inancial s tatement or othe r document furnished pu rsuant to or in con nection with th is  Agreement or any o ther Loan Document or  any amendment o r modi fic ation thereof o r waiver the reunder, shall pro ve to have been incorrect in any material respect when made or deemed made; ( d) any Loan Party shall fail to observe o r pe rf orm any covenant, con dition o r agreement contained i n Section 5.02 (a) , 5.03  (with respect to a Borrower ’s  exis tence), 5.08 , 5.13 , 5.14  or in A rticle VI ; (e) any Loan Par ty shall fail to observe or per form any  covenant, condition o r agreement contai ned in this  Agreement (other than those which cons titute a default under another Section o f this  Article ), and such failure shall cont inue unremedied for a per iod of (i) five (5 ) days  after the earl ier of any Loan Party ’s  knowledge of such breach o r notice thereo f fr om the Admi nis trative Agent 

(which notice will be g iven at the reques t of any Lender ) if such breach relates  to te rms  or p rovis ions  of Section  5.01 , 5.02 (other t han Section 5.02 (a) ), 5.03 , 5.04 , 5.0 5 , 5.07 or  5.09 of this  Agreement or (ii ) thir ty (30 ) days  after the earl ier of any Loan Pa rty’s  knowledge o f such breach or notice the reof f rom the Ad minis trative Agen t (which no tice will be given at t he reques t of any Lender) i f such breach relates  to terms  o r provis ions  o f any other Section of t his  Agreement; ( f) any Loan Par ty or any Material Subs idiary shall fail to make any pay ment (whether of pr incipal or interes t and regard less  of amount) in respect of any Material Indebtedness  of such Loan Pa rty or Material  Subs idiary, as  applicable, when and as  the same shall become due and payable, which is  not cured wi thin any applicable g race period there for; (g) any event o r conditio n occurs  that results  in any Material Indebtedness  becoming due prio r to its  scheduled maturi ty or t hat enables  or permits , af ter givin g effect to the expiration of any applicable g race period, and delive ry of any appl icable required no tice, provided in the applicable agreement o r ins tru ment under wh ich such Indebtedness  was  created, the holder or holde rs  of such Material I ndebtedness  or any trus tee or agent on its  or their behalf  to cause such Material Indebtedness  to 
become due, or to requi re the prepaymen t, repurchase, redempt ion or de feasance thereof, prio r to its  scheduled maturi ty; prov ided that this  clause (g) shall no t apply to (i) secured Material Indebtedness  that becomes  due as  a result of the sale, transfer or othe r dispos ition ( including as  a result of a casualty or con demnation event ) of the p roperty o r assets  securing such Indebtedness  (to the extent such sale, transfer or other d ispos ition is  not pro hibited unde r this  Agreement ), (ii ) any Material In debtedness  that becomes  due as  a result of a refinancing thereo f permi tted by Section 6.01 , (i ii) any reimbursement ob l igation in respect of a lette r of cred it, bankers ’ acceptance or s imila r obligatio n as  a result of a drawing thereunder by a bene ficiary the reunder in accordance with its  terms , (iv ) any such Material Indebtedness  that is  mandatori ly prepayable p rior to  the scheduled maturity thereof wi th the proceeds  of t he issuance of capital s tock, the incurrence of o ther In debtedness  or the sale or other dispos ition o f any assets , so long as  such Material Indebtedness  that has  become due is  so prepaid in full wi th such net proceeds  required to be used to prepay suc h Material Indebtedness  when due (or w ithin any appl icable grace period) and such event shall not have othe rwise resulted in an event of de fault with respect to such 



Material Indebtedness , (v) any redemp tion, exchange, repu rchase, convers ion or settlement with respect to any Perm itted Convertib le Notes , or satis faction of any cond ition gi ving rise to o r permi tting the foregoing,  purs uant to thei r ter ms  unless  such redemption, repurchase, convers ion or settlement results  from  a default the reunder or an event of the type t hat cons titutes  an Event o f Default o r (vi ) any early paymen t requi rement or 11 4  

 
 

 



 

  

 

unwinding or terminatio n with respect to any Permit ted Call Spread Swap Ag reement, or satis faction of any condit ion giving  rise to or pe rmitt ing the fo regoing, in accor dance with the terms  the reof where neit her the Company no r any of i ts  Affil iates  is  the “defaulting party” (or subs tantially equi valent term ) under the terms  of such Per mitted Call Sp read Swap Agreement ; (h ) an involunta ry proceeding shall be com menced or an invol untary peti tion shall be fi led seeking (i) l iquidation, reorganization or othe r relief in respect of any Bor rower o r any Material Subs idia ry or its  debts , o r of a subs tantial part o f its  assets , under any Federal, s tate or foreign bank ruptcy, insolvency, receivership or s imila r law now or hereafter i n effect o r (ii ) the appoint ment of a receiver, trus tee, cus todian, seques trator, conservato r or s imila r of ficial fo r any Borrowe r or any Material Subs idiary o r fo r a subs tantial part of  its  assets , and, in any such case, such proceeding or petition shall contin ue undismissed for s ixty (60) days  or an o rder o r decree approving or or dering any o f the fo regoing shall be entered; (i) any Bo rrower or any Material Subs idiary shall ( i) volun tarily com mence any proceeding or file any peti tion seeking liquida t ion, re organization or o ther rel ief under any Federal, s tate or foreign bank ruptcy, insolvency, receivership 

or s imilar law now o r hereafte r in ef fect, (ii ) consent to the ins titut ion of, o r fail  to contes t in a timely and  appropr iate  manner, any p roceeding or peti tion described in clause (h ) of th is  Article, (i ii) apply for o r consent to the appoin tment of a receiver, trus tee, cus todian, seques trator, conservato r or s imi lar of ficial fo r any Bor rower or any Mater ial Subs idiary or fo r a subs tantial part o f its  assets , (iv) file an answer admit ting the mate rial allegations  of a peti tion f iled agains t it in any such proceeding, (v) make  a general ass ignment for t he benefit o f credito rs  or (vi ) take any action fo r the pu rpose of effecti ng any o f the forego ing; (j ) any Bor rower or  any Material Subs idiar y shall become unable, admit in w ritin g its  inability or fai l generally to pay its  debts  as  they become due; (k) one o r more ju dgments  fo r the payment o f money in an agg regate amount in excess  of $15,000,00 0 (to the exten t not paid, fully bonded or covered by a solvent and u naffi liated insurer that  has  not denied coverage) shall be rende red agains t any Loan Pa rty or any  Material Subs idiary  or any combi nation thereo f and the same shall remain und ischarged for a per iod of s ixty (60) consecutive days  dur ing which execution shall not be effectively s tay ed (by reason of pending appeal o r otherw ise), or any action shall be legall y taken by a judgment  
creditor to attach o r levy upon any assets  of any Loan Party o r any Material Subs idia ry to enfo rce any such judgment and such action shall not have been s tayed; ( l) an ER ISA Event shall have occurred tha t,  when taken together w ith all othe r ERI SA Events  that have occur red, could reasonably be expected to result in a Material Adverse E ffect; (m) a Change in Cont rol shall occur; (n) t he occurrence of any “de fault” or “ Event of De fault ”, as  defined in any Loan Document (other than t his  Agreement), o r the breach o f any of the terms  or p rovis ions  of any Loan Document (other than t his  Agreement), wh ich de fault or b reach continues  beyond any period o f grace therei n provided (but i f no specific grace peri od is  provided therein, which de fault or b reach continues  beyond thi rty (30 ) days  after the ear lier of  knowledge of such defaul t or b reach or notice the reof); (o) any Loan Document, a fter execution t hereof and for any reason other than as  express ly permitted he reunder or thereunder o r in satis faction in full o f the Obligati ons , ceases  to be valid, binding and enforceable agains t the Company o r any other Loan Pa rty party thereto in accordance with  its  terms  in all material respects  (or any Loan Pa rty shall challenge  the enforceability o f any L oan Document or shall assert in wr iting, o r engage in any action o r 



inaction based on any such assertion, that any material 115  

 
 

 



 

  

 

provis ion of any o f the Loan Documents  has  ceased to be or otherwise is  not valid, bind ing and enfo rceable in accordance with its  terms  in any material respect, other  than as  express ly permitted hereunde r or the reunder o r the satis faction in f ull in cash of the Obl igations  then due and payable) ; or ( p) except as  permitted by the terms  o f any Collateral Document or this  Ag reement, (i ) any Collateral Documen t s hall for any reason fail to create o r keep created a valid security in teres t in any material portio n of the Collate ral purpo rted to be covered thereby, or (ii ) other than as  a result o f the failu re of the Ad minis tr ative Agent to take any action withi n its  control to maintain pe rfection o f the L iens  created in favor o f the Admi nis trative Agent for the bene fit of the Secured Pa rties  pursuant to the Loan Documents  (excludi ng any action based on facts  or circu mstances  for which the Admi nis trative Agent has  not been not ified in accordance wit h the prov is ions  of the Loan Docu ments ), any L ien securing any material portion  of the Secu red Obligations  shall cease to be a perfected Lien having the pr iority required b y the Loan Docu ments ; then, and in every such event (other than an event w ith respect to any Bor rower describe d in clause (h) or (i) o f this  Art icle), and at any ti me thereafter during the continuance of such 

event, the Adminis trative Agent may, and at the reques t o f the Required Lenders  shall, by written notice to the Bor rower Representative, take either or both o f the f ollowing actions , at the same or diffe rent times : ( i) ter minate the Commi tments  and thereupon the Commitments  shall ter minate immed iately, (ii ) declare the Loans  then outs tanding to be due and payable i n whole (o r in par t, in which case any principal no t so declared to be due and payable may the reafter be declared to be due and payable), and thereu pon the pri ncipal of the Loans  so declared to be due and payable, togethe r with accrued inte res t th ereon and all fees  and other Secured O bligations  of the Borrowe rs  accrued hereunder and under the other Loan Documents , sha ll become due and payable immed iately, without  presentment, demand, p rotes t or othe r notice of any  kind, all o f which are hereby wai ved by the Bor rowers  and (iii ) requi re cash collateral fo r the LC Exposure in accordance with Section 2.06 (j) ; and in case of any event with respect to any Bor rower described in clause (h ) or (i) o f this  Art icle, the Commit ments  shall automatically ter minate and the pri ncipal of the Loans  then outs tanding and t he cash collateral for t he LC Ex posure, to gether with accrued inte res t thereon and all fees  and other Secured Obligat ions  accrued hereunder 
and under the other Loan Documents , shall automaticall y become due and payable, without  presentment, demand, p rotes t or othe r notice of any  kind, all o f which are hereby wai ved by the  Borr owers . Upon the occur rence and during the con tinuance of an Event of De fault, the Admi nis trative Agent may,  and at the reques t of t he Required Lende rs  shall, exercise any rights  and remedies  provided to the Admin is trative Agent unde r the Loan Docu ments  or at law or  equity, includ ing all remed ies  provided under the UCC. ARTICL E VI II The Adminis trat ive Agent S ECTION 8.01. Autho rization and Action . (a) E ach Lender, on behalf o f itself and any o f its  Af filiates  that are Secu red Parties  and the Issuing Bank hereby irrevocably appo ints  the entity named as  Admin is trative Agent in the heading of th is  Agreement and its  successors  and ass igns  to serve as  the adminis trative agent and collateral agent under  the Loan Docu ments  and each Lender and the Issuing Bank a utho rizes  the Adminis trative Agent to take such actions  as  agent on its  behalf and to exercise such powers  under this  Agreement and the other Loan Documents  as  are delegated to the Admin is trative Agent unde r such agreements  and to exercise such powers  as  are reasonably incidental thereto. In addi tion, to t he extent requi red under the laws  of any 



jurisdiction othe r than within  the United S tates , each Lender and the Issuing Bank hereby g rants  to the Adminis t rative Agent any requ ired powers  of  attorney to execute and en force any Collateral Docu ment governed by the laws  of such jurisdiction  on such Lender ’s  or such Issuing Bank’s  behalf. Withou t 116  

 
 

 



 

  

 

limiting the foregoin g, each Lender and the Issuing Bank hereby authorizes  the Admin is trative Agent to execute and del iver, and to pe rfor m its  obligati ons  under, each of the Loan Documents  to which t he Adminis trati ve Agent is  a party, and to exe rcise all rights , powers  and remed ies  that the Adminis trati ve Agent may have under such Loan Documents . (b ) As  to any matters  not exp res s ly provided fo r herein and i n the other Loan Documents  (i ncluding enfo rcement or co llection), the Adminis trat ive Agent shall not be requ ired to exercise any discretion o r take any action, bu t shall be required to act or to refrai n from acting (and shall be ful ly protected i n so acting or re fraining fro m acting) upo n the writ ten ins tructions  o f the Required Lenders  (or such othe r number or percentage of  the Lenders  as  shall be necessary, pursuant to the terms  in the Loan Documents ), and, unless  and until re voked in w riting, such ins t ructions  shall be binding up on each Lender and the Issuing Bank; provided , h owever , that the Ad minis trative Agent  shall not be requi red to take any action that  (i) the Adminis t rative Agent in good  faith believes  exposes  it to liabili ty unless  the Adminis trati ve Agent receives  an indemnificati on and is  excul pated in a manner satis factory to i t fr om the Lende rs  and the Issuing Bank with respect to such 

action or (ii ) is  contrar y to this  Agreement or any othe r Loan Docu ment or appl icable law, including any action that may be in vi olation o f the automatic s tay under an y require ment of law relating to bank ruptcy, insolvency o r reor ganization or relief o f debtors  or  that may ef fect a for feiture, m odificatio n or ter mination o f prope rty of  a Defaulting Lender in v iolation o f any requi rement of law relating t o bankruptcy, insolvency or reo rganization o r relief of debto rs ; provided , furthe r , that the Ad minis trative Agent may seek clarification o r directi on fr om the Required Lenders  prio r to the exercise of any  such ins tructed action and may re frain f rom acting until such clari fication or direction has  been prov ided. Except as  express ly set forth in the Loan D ocuments , the Adminis t rative Agent shall not have any dut y to disclose, and shall not be liable fo r the fai lure to disclos e, any info rmation relating to an y Borrowe r, any other Loan Par ty, any Subs idia ry or any A ffiliate o f any of the forego ing that is  commu nicated to or ob tained by the Pe rson serving as  Adminis trative Agent or any o f its  Affi liates  in any capacity. Nothing i n this  Agreement shall req uire the Adm inis trative Agent t o expend or risk its  own funds  or otherwis e incur any financial liab ility in the perfo rmance of any o f its  duties  hereunder o r in the exe rcise of 
any of its  rights  o r powers  if i t shall have reasonable grounds  fo r believing that repayment o f such funds  or adequate indemn ity agains t such risk or l iability is  not reasonably assured to it. (c) In per formi ng its  functio ns  and duties  hereunder and under the other Loan Documents , the Adm inis trative Agent is  acting solely on  behalf of the Lenders  and the Issuing Bank (except in limi ted circumstances  express ly provided fo r herein relating to the maintenance of the Regis ter), and  its  duties  are entirely mechanical and adminis trative i n nature. With out lim iting the general ity of the forego ing: (i ) the Admi nis trative A gent does  not assume and shall not be deemed to have assumed any obligation or duty o r any othe r relationship as  the agent, f iduciary o r trus tee of o r fo r any Lende r, Issuing Bank or Secu red Party o r holder  of any othe r obligati on other than as  express ly set fort h herein and in t he other Loan Documents , regard less  of whether a Default o r an Event o f Default has  occur red and is  continuing (and it is  unders tood and  agreed that the use of the te rm “agent” (o r any s imilar te rm) he rein or in any other Loan Document wi th refe rence to the Adminis t rative Agent is  not in tended to connote any f iduciary dut y or othe r i mplied (or  express ) obligations  aris ing u nder agency doctri ne of any applicable law, and t hat such 



term is  used as  a matter of market cus tom and  is  intended to create or reflect onl y an adminis trati ve relationship between cont racting part ies ); additionally , each Lender agrees  that it w ill not assert any claim agains t the Adm inis trative Agent based on an alleged b reach of fid uciary duty b y the Adminis t rative Agent in connection  with this  Ag reement and/or t he transactions  contemplated hereby; and 117  

 
 

 



 

  

 

(ii) not hing in th is  Agreement or any Loan Document shall require the Ad minis trative Agent to account to any Lender fo r any sum or the prof it element o f any sum received by the Adm inis trative Agent for i ts  own account. (d) The Admin is trative Agent may pe rfo rm any of its  duties  and exercise its  rights  and powers  hereunder or under an y other Loan Document by o r thr ough any one or more sub-agents  appointed b y the Adminis t rative Agent. The Adminis trat ive Agent and any such sub-agent may per form  any of thei r respective duties  and exercise their respective r ights  and powers  throu gh their respective Related Parties . The exculpatory p rovis ions  of t his  Article shall apply to any  such sub-agent and to the Related Part ies  of the Adminis t rative Agent and any such sub-agent, and shall apply t o their respective activities  pursuant to this  Agreemen t. The Adm inis trative Agent shall no t be respons ible for  the negligence or m isconduct of any sub-agent except to  the extent that a cour t of competent  jurisdictio n determines  in a f inal and non-appealable j udgment that t he Adminis trat ive Agent acted with gr oss  negligence or willfu l misconduct in the selection o f such sub-agent. (e) None o f the Lead A rranger n or the S yn dication Agent shall have any obligations  o r duties  whatsoever in such capacity under this  

Agreement or any othe r Loan Docu ment and shall incur no liability hereunder o r thereunde r in such capacity, but shall have the benefit o f the indem nities  provided for he reunder. ( f) In case of the pendency of any p roceeding with respect to any Loan Par ty under any Federal, s tate or f oreign bank ruptcy, insolvency, receivership or s imila r law now or hereafter i n effect, the Ad minis trative Agent  (ir respective of whether t he principal o f any L oan or any rei mbursement obl igation in respect of any LC Disbursement shall then be d ue and payable as  herein expressed or by declaration o r otherwise and i rrespective o f whether the Adm inis trative Agent shall have made any demand on any Borrowe r) shall be entit led and empowered ( but not obl igated) by i ntervention in such proceeding or otherwise: (i ) to file and prove a claim  for the whole amount o f the pr incipal and interes t owin g and unpaid in respect of the Loans , LC Disbursements  and all other Obl igations  that are owing and  unpaid and to file such other documen ts  as  may be necessary or advisable in order to have the claims  of t he Lenders , the Issuing Bank and the Adm inis trative Agent (includin g any claim under Sections  2.12 , 2.13 , 2.15 , 2.17 and 9.0 3 ) allowed  in such judicial proceeding; and (ii) to collect and receive any mon ies  or other p roperty payable o r 
deliverable on any such claims  and to dis tribu te the same; and any cus todian, receiver, ass ignee, trus tee, liquidato r, seques trator or o ther s imila r off icial in any such proceeding is  hereby au thorized by each Lender, the Issuing Bank and each other Secured Party  to make such payments  to the Admi nis trative Agent and, i n the event that the Ad minis trative Agent shall consent to the making o f such payments  directly to t he Lenders , the Issuing Bank or  the other Secured Pa rt ies , to pay to the Admin is trative Agent any amou nt due to it, in its  capacity as  the Adminis trative Agen t, under the Loan Documents  (incl udi ng under Section 9.0 3 ). Noth ing contained herein shall be deemed t o authorize the Ad minis trative Agen t to author ize or consent to or accept o r adopt on behal f of any Lender or  Issuing Bank any plan of reorganization, a rrangement, adjus tmen t or composit ion affectin g the Obligatio ns  or the rig hts  of any Lende r or Issuing Bank or to autho rize the Adminis t rative Agent to vo te in respect of the claim of any Lender or Issuing Bank in any such proceeding. (g ) The p rovis ions  of th is  Article are solely fo r the benefi t of the Ad minis trative Agen t, the Lende rs  and the Issuing Bank, and, except solely to the extent of the Borrowers ’ right to consent pu rsuant to and subject to the condit ions  set forth i n this  Article, no 



Borrower no r any Subs idiary , or any o f their 11 8  

 
 

 



 

  

 

respective Affiliates , shall have any rights  as  a third party beneficia ry under any such p rovis ions . Each Secured Party, whethe r or no t a party hereto , will be deemed, by i ts  acceptance of the benefits  of the Collate ral and of the Gua rantees  of the Secured Obl igations  provi ded under the Loan Documents , to have agreed to the provis ions  of this  Article. S ECT ION 8.02. Ad minis trative  Agent ’s  Reliance, Indemnif ication, Etc. (a) Neithe r the Adminis t rative Agent no r any of its  R elated Par ties  shall be (i) liab le for any actio n taken or o mitted to be taken by such par ty, the Admi nis trative Agent o r any of i ts  Related Parties  under or in connecti on with th is  Agreement or t he other Loan Documents  (x)  with the consent of o r at the reques t o f the Required Lenders  (or such othe r number  or percentage o f the Lende rs  as  shall be necessary, or as  the Adminis trative Agent shall believe in  good fait h to be necessary, under the circumstances  as  provided in the Loan Documents ) o r (y ) in the abs ence of its  own gr oss  negligence or willful  misconduct (such absence to be presumed unless  otherwise determined by a cou rt of com petent jurisdicti on by a final and non-appealable judg ment) o r (ii ) respons ible in any manne r to any of  the Len ders  for any recitals , s tatements , representations  or wa rranties  made by any Loan Par ty or any 

officer the reof contained in this  Agreement o r any other Loan Document o r in any cert ificate, repo rt, s tatement or o ther document refer red to or provided for in , or received by the Adminis trat ive Agent under o r in connection w ith, this  Agreemen t or any othe r Loan Docu ment or for the value, val idity, e f fectiveness , genuineness , enforceability or suf ficiency of th is  Agreement or any o ther Loan Document or for any failure o f a ny L oan Party to perfo rm its  obl igations  hereunder o r thereunde r. (b ) The Adm inis trative Agent shall be deemed no t to have knowledge o f any Default un less  and until written no tice ther eof (s tating that i t is  a “notice of default” ) is  given to the Ad minis trative Agent by the Borr ower Representative, a Lender o r the Issuing Bank, and the Adm inis trative Agent shall no t be respons ible fo r or have any duty  to ascertain or inq uire into  (i) any  s tatement, warranty or rep resentation made in or in connection with any  Loan Document , (ii ) the contents  of any cer tificate, repo rt o r other docu ment delivered the reunder o r in connection the rewith, ( iii) the pe rfo rmance or observance of any o f the covenants , agreements  or ot her terms  o r conditions  set fo rth in any Loan Document o r the occurrence o f any Def ault, (iv) the sufficiency, valid ity, enfo rceability, ef fectiveness  or genuineness  of any Loan 
Document or any othe r agreement, ins tru ment or d ocument, (v ) the satis faction of any co ndition set fo rth in A rticle IV o r els ewhere in any L oan Document, othe r than to conf irm receipt of i tems  (which on thei r face purpo rt to be such items) exp ress ly required to be del ivered to the Ad minis trative Agen t or satis faction o f any condition that express ly refers  to t he matters  described therein bei ng acceptable or satis factory to t he Adminis trat ive Agent, or (vi) t he creation, per fection or p rior ity of Liens  on the Collate ral. (c) Wi thout li miting the foregoin g, the Adminis t rative Agent ( i) may t reat the payee of any p ro missory note as  its  holder until such pr omissory note has  been ass igned in accordance with Section 9.04 , (ii) may rely on the Regis ter to the extent set fo rth in Sect ion 9.04(b ) , ( iii) may consult with legal counsel (i ncluding counsel to the Bo rrowers), i ndependent public accountants  and othe r experts  selected by it, and shall not be liable for any action taken or om itted to be taken in g ood faith by it in accordance with  the advice of such counsel, accountants  or experts , (i v) makes  no warran ty or representation to any Lender or  Issuing Bank and shall not be respons ible to any Lender or Issuing Bank for any s tate ments , warranties  or rep resentations  made by or on behal f of any Loan Par ty in connection wi th this  



Agreement or any othe r Loan Docu ment, (v ) in deter mining comp liance with any conditi on hereunder t o the making o f a Loan, o r the issuance of a Letter  of Credit,  that by its  ter ms  must be fulf illed to the satis faction o f a Lender  or an Issuing Bank, may p resume that such condition is  satis factory to such Lender or Issuing Bank unless  the Adminis trative Agent shall have received no tice to the contra ry f rom such Lender o r Issuing Bank sufficien tly in advance of t he making of such Loan or t he issuance of such Letter of Cred it and (vi ) shall be entitled to  rely on, and shall i ncur no liabi lity unde r or in respect of  this  119 

 
 

 



 

  

 

Agreement or any othe r Loan Docu ment by acting upon , any notice, consent, certif icate or other ins trument o r wri ting (wh ich writin g may be a fax, any electro nic message, Internet or i ntranet webs ite pos ting o r other d is tribution ) or any s tatement made to it o rally or by telephone and believed by i t to be genuine and s igned o r sent or otherw ise authenticated by the prope r party o r parties  (whethe r or no t such Person in fact meets  the requirements  set for th in the Loan Documents  fo r being the make r thereof ). S ECTION 8.03. Pos ting o f Commun ications  . (a) The Borrowe rs  agree that the Admin is trative Agent m ay, but shall not be obligated to, make any Communications  available to the Lenders  and the Issuing Bank by pos ting the Communicati ons  on Int raLinks ™, DebtDomai n, Synd Trak, Clear Par or any o ther electron ic sys tem chosen by the Adminis trative Agent to  be its  electronic transmiss ion sys tem (the “App roved Elect ronic Plat form  ”). (b ) Although  the Approved Electron ic Platfo rm and its  p rimary web p ortal are secured with generally-app licable security procedu res  and policies  implemented or modif ied by the Admin is trative Agent f rom t ime to ti me (includin g, as  of the E ffective Date, a user ID/ password authorization sys tem) and the App roved E lectronic P latfor m is  secured through a per -deal 

authorization metho d whereby each user may access  the Approved Electron ic Platfo rm onl y on a deal-by -deal bas is , each of the Lenders , the Issuing Bank and each Borrower  acknowledges  and agrees  that the dis tributio n of mate rial thro ugh an electronic med ium is  not necessarily secure, that the Admin is trative Agent is  not respons ible for app roving o r vetting the representatives  or contacts  of any Lender that are added to the Approved Electr onic Plat form, and that there may be con fidentiality  and other risks  associated with such dis tribution. Each o f the Lenders , the Issuing Bank and each Borrower hereby a pproves  dis tribution of the Comm unications  throu gh the Approved Electro nic Platf orm and un ders tands  and assumes  the risks  of such dis tribution. (c ) TH E APPROV ED E LEC TRONIC PLA TFORM AND TH E COMMUNICATION S ARE PROV IDED “AS IS ” AND “AS AVA ILAB LE ”. THE A PPL ICABL E PART IES (AS D EF INED BE LOW) DO NO T WARRANT THE ACCURACY OR COMPLE TEN ESS O F TH E COMMUNICATION S, OR TH E ADEQUACY OF TH E APPROV ED E LEC TRONIC PLA TFORM AND EX PRES SLY D ISCLA IM LIAB IL ITY F OR ERRORS OR OMISS IONS IN THE AP PROVED EL ECTRONIC P LA TFORM AND TH E COMMUNICATIONS. NO 
WARRANTY OF ANY KIND, EXPRE SS, IMP LI ED OR S TATU TORY, INCLUD ING ANY WARRANTY OF M ERCHANTABIL ITY, FI TNE SS FOR A PAR TICULAR PURPOS E, NON-IN FRING EMENT O F TH IRD PARTY RIGH TS OR FR EEDOM FROM VIRUS ES OR O THER CODE D EF ECTS , IS MAD E BY TH E APP LICABL E PAR TIE S IN CONN EC TION W ITH THE COMMUNICAT IONS OR TH E AP PROVED EL ECTRONIC P LAT FORM. IN NO EV EN T SHAL L THE ADMIN IS TRATIV E AGEN T, THE LEAD ARRANGER , THE SYNDICA TION AG ENT OR ANY OF TH EIR RESP ECTIV E RE LAT ED PART IE S (COL L ECTIV ELY, “A PP LICABL E PART IES  ”) HAVE ANY LIAB IL ITY TO ANY LOAN PARTY, ANY LEND ER, ANY IS SUING BANK OR ANY O THER P ERSON OR EN TI TY FOR DAMAGE S OF ANY KIND , INCLUD ING DIREC T OR INDIR ECT,  SPEC IAL, INCIDEN TAL OR CONS EQUEN TIA L DAMAGE S, LO SSE S OR EXP ENS ES (WHE THER IN TORT, CON TRACT OR OTH ERWIS E) ARI SING OU T OF ANY LOAN PAR TY’S OR THE ADMIN IS TRATIV E AGEN T’ S TRANSM ISS ION OF COMMUNICATION S THROUGH THE INT ERNET OR THE A PPROVED E LECTRON IC PLA TFORM. “Communications  ” means , 



collectively, any notice, demand, com munication, in format ion, document o r other material p rovided by o r on behalf o f any L oan Party p ursuant to any Loan Document o r the transactions  contemplated the rein which is  dis trib uted by the Admi nis trative Agent, any Lender o r Issuing Bank by means  of 120  

 
 

 



 

  

 

electronic communications  pu rsuant to this  Section, including th rough an App roved E lectronic Plat for m. (d)  Each Lende r and Is suing Bank agrees  that notice to it  (as  provided i n the next sentence) specifying that Com munications  have been pos ted to the App roved Elect ronic Plat form shall cons ti tute effective deli very of the Communications  to such Lender fo r purp oses  of the Loan Documents . Each Lender and Issuing Bank agrees  (i) to not ify the Ad minis trative Agent in writ ing (which cou ld be in the f orm o f electronic com munication ) fro m time to time of such Lender’s  or Issuing Bank’s  (as  applicable) e mail address  to which the forego ing notice may be sent by electr onic transmiss ion and (i i) that t he foregoi ng notice may be sent to such email address . (e) Each of the Lenders , Issuing Bank and each Borrower ag rees  that the Adminis trat ive Agent may, but (except as  may be required b y applica ble law) shall not be obligated to, s to re the Communications  on the Ap proved Electronic Platfo rm in accordance with the  Adminis trat ive Agent’s  generally appl icable document retent ion procedu res  and policies . (f) No thing herei n shall prejudice the right o f the Adminis t rative Agent, any Lender or Issuing Bank to give any notice or other co mmunication p ursuant to any Loan Document in any o ther manne r specified in 

such Loan Document. S ECTION 8. 04. The Ad minis trative Agent Indivi dually . With respect to its  Commitment,  Loans  (inclu ding Swin gline Loans) and  Letters  o f Credit, the Person serving as  the Adminis trat ive Agent shall have and may exercise the same rights  and powers  hereunde r and is  subject to the same obligations  and liabi lities  as  and to the extent set fort h herein f or any othe r Lender or Issuing Bank, as  the case may be. The terms  “Issuing Bank”, “Lenders”, “Required Lende rs” and any s imilar ter ms  shall, unless  the context clearly otherwise indicates , include the Admi nis trative Agent in its  individ ual capacity as  a Lender, Issuing Bank or as  one of the Required Lenders , as  applicable. The Pe rson serving as  the Adminis trative Agen t and its  Aff iliates  may accept depos its  from, lend money to, own securit ies  of, act as  the financial advisor o r in any othe r advisory capacity fo r and generally engage in any  kind of banking, t rus t or othe r bus iness  with, any Loan Par ty, any Subs idia ry or any A ffiliate o f any of the forego ing as  if such Person was  not acting as  the Adminis t rative Agent and with out any duty t o account therefo r to the Lenders  or the Issuing Bank. SECT ION 8.05. Successor Adminis trative Agent .  (a) The Ad minis trative Agent may res ign at any ti me by giving 3 0 days ’ prio r writ ten notice 
thereof to the Lenders , the Issuing Bank and the Bor rower Representative, whether o r not a successor Adminis trative Agent has  been appointed. Up on any such res ignation, the Required Lenders  shall have the rig ht, to appoin t a successor Adminis trative Agent. I f no successor Adminis trative Agent shall have been so appointed by the Requi red Lenders  and shall have accepted such appointment wit hin 30 days  after the retir ing Admin is trative Agent’s  giv ing of no tice of res ignatio n, then the reti ring Ad minis trative Agent  may, on behalf o f the Lenders  and the Issuing Bank, appoint a successor Adminis trative A gent which shall be a bank with an of fice in New York, New Yo rk or an A ffil iate of any such bank. In ei ther case, such appointment shall be subject to the pr ior wr itten approval  of the Bor rower Representative (wh ich approval may n ot be unreasonably withhel d and shall not be requi red while an Event of De fault has  occurred and is  continu ing). Upo n the acceptance of any appointment as  Admi nis trative Agent by a successor Adminis trative Agen t, such successor Adminis trative Agent shall succeed to and become ves ted with, all the rights , powe rs , privileges  and duties  of the retiri ng Adminis t rative Agent. U pon the acceptance of appointment as  Adminis t rative Agent by a successor Adminis trative Agent, 



the retiring A dminis trati ve Agent shall be discharged fr om its  duties  and obligat ions  under this  Agreement  and the other Loan Documents . P rior t o any reti ring Admi nis trative Agent ’s  res ignation hereunder as  121  

 
 

 



 

  

 

Adminis trative Agent, t he retir ing Adminis t rative Agent shall take such action as  may be reasonably necessary to ass ign to the successor Adminis trative Agent i ts  rights  as  Adminis trative Agent under the Loan Documents . (b ) Notwiths tanding  paragraph (a) of this  Section, in t he event no successor Adminis trative Agent shall have been so appointed and shall have accepted such appointment with in 30 days  after the retirin g Adminis t rative Agent gives  notice of its  intent to res ign, the reti ring Admi nis trative Agent may g ive notice of the effectiveness  of its  res ignation t o the Lende rs , the Issuing Bank and the Borrowers , whereupon, o n the date of ef fectiveness  of such res ignation s tated in such notice, (i ) the reti ring Adm inis trative Agent shall be d ischarged from  its  duties  and obligations  hereun der and under the other Loan Documents ; pro vided that, solely f or pu rposes  of maintaining any securit y interes t granted to the Admin is trative Agent unde r any Collateral Document for the benefit o f the Secured Parties , the reti ring Adm inis trative Agent shall cont inue to be ves ted with such security inte res t as  collateral agent for the bene fit of  the Secured Pa rties  and continue to be enti tled to the rights  set forth in such Collatera l Document and Loan Docu ment, and, in the case of any Collateral in the possess ion of the 

Adminis trative Agent, shall cont inue to hold such Collateral,  in each case until such time as  a successor Adminis trative Agent is  appointed and accepts  such appointment i n accordance with this  Section (it being unders tood and agreed that  the reti ring Admi nis trative Agent shall have no du ty or ob ligation to take any furt her action unde r any Collateral Document,  including any actio n requi red to maintain the perfection of any such security inte res t), and (ii ) the Required Lenders  shall succeed to and become ves ted with all the righ ts , powers , privileges  and duties  of the retir ing Admin is trative Agent; p rovided th at (A) all payments  requ ired to be made hereunder or  under any othe r Loan Docu ment to the Adm inis trative Agent for t he account of any Pe rson other than the Ad minis trative Agen t shall be made directly t o such Person and (B) all notices  and other commu nications  required or contemplated to be given or  made to the Admi nis trative Agent shall di rectly be given o r made to each Lende r and Issuing Bank. Follow ing the ef fectiveness  of the Adminis trative Agen t’s  res ignation from i ts  capacity as  such, the provis ions  of this  Article, Secti on 2.17(d ) and Section 9.03 , as  well as  any exculpatory, rei mbursement an d indemnificatio n provis ions  set for th in any othe r Loan Docu ment, shall continue in e ffect fo r the 
benefit of such reti ring Adm inis trative Agent, its  sub-agents  and their respective Related Part ies  in respect of any actions  taken or om itted to be taken by any of them wh ile the reti ring Adm inis trative Agent was  acting as  Adminis t rative Agent and in respect of the matters  re ferred to  in the pro viso under clause (a) above. S ECT ION 8.06. Acknowledge ments  of Lende rs  and Issuing Bank . (a) Each Lender represents  tha t it is  engaged in making, acqui ring o r holding co mmercial loans  in the o rdinary co urse of its  bus iness  and that it has , independently and wit hout reliance upon the Adminis trat ive Agent, the Lead Arranger, the Syndication Agent o r any othe r Lender, or any o f the Related Parties  of any o f the f oregoing, and based on such documents  and in formati on as  it has  deemed appropriate, made i ts  own credit analys is  and decis ion to enter int o this  Agreement as  a Lender, and to make, acquire o r hold Loans  hereunder. Each Lender also acknowledges  that it w ill, independentl y and without reliance upon the Adm inis trative Agent, the Lead Ar ranger, the S yndication Agent o r any other Lender, o r any of the Related Parties  of any o f the fo regoing, and based on such documents  and inf orma- tion (wh ich may contain material, non-p ublic inf ormation  within the meaning of the Un ited States  securities  laws  concerning 



the Borrowers  and their A ffi liates ) as  it shall fro m time to t ime deem approp riate, continue to  make its  own decis ions  in taking o r not taking actio n under o r based upon this  Agreement, any o ther Loan D ocument or any related agreement o r any document furnished hereunde r or the reunder. ( b) Each Lender, by delivering its  s ignature page to this  Agreement on the E ffective Date, o r delivering  its  s ignature page to an Ass ignment and Assumption o r any other Loan Document pu rsuant to which i t shall become a Lender he reunder, shall be deemed to have acknowledged receipt of, and 122  

 
 

 



 

  

 

consented to and approved, each Loan Document and each othe r document requ ired to be del ivered to, o r be approved by o r satis factory to, the Adminis trat ive Agent or t he Lenders  on the Ef fective Date or the ef fective date of any such Ass ignment and Assumption o r any other Loan Document pu rsuant to which i t shall have become a Lender hereun der. (c)  Each Lende r hereby agrees  that ( i) it has  reques ted a copy of  each Report prepared by o r on behal f of the Ad minis trative Agent ; (ii ) the Admin is trative Agent (A) makes  no rep resentation or war ranty, express  or imp lied, as  to the completeness  or accuracy of any Report or any  of the in forma tion contained the rein or any i naccuracy or omiss ion contained in or relat ing to a Report and (B) shall not be l iable for any info rmation contained in any Report; (iii ) the Reports  are not comp rehens ive audits  or examinatio ns , and that any Person per form ing any fiel d examination wi ll inspect only specific in formati on regard ing the Loan Parties  and will rely s ignif icantly upon the Loan Par ties ’ books  and records , as  well as  on representations  of t he Loan Pa rties ’ personnel and that the Adminis trat ive Agent undertakes  no obl igation to up date, correct o r supplement the Reports ;  (iv) it w ill keep all Reports  conf idential and s trict ly fo r its  internal use, not share the Repor t with 

any Loan Party or any othe r Person except as  otherwise permi tted pursuant to this  Agreement; and (v) wit hout lim iting the genera lity of any  other inde mnification  provis ion contai ned in this  Agreement, (A) i t will ho ld the Adminis t rative Agent and any such other Person prepar ing a Report har mless  from any action t he indemni fying Len der may take or co nclus ion the indemni fying Lender may reach or draw from any Repo rt in connection w ith any extens ion of c redit that the indemnify ing Lende r has  made or may make to a Bo rrower, o r the indemn ifying Lender ’s  participation in, or the indemnif ying Lende r’ s  purchase of, a Loan or Loans ; and (B) it w ill pay and p rotect, and indemni fy, defend, and hold the Adm inis trative Agent and any such othe r Person p reparing a Report ha rmless  from and agains t, t he claims , actions , proceedings , damages , cos ts , expenses , and other amounts  (including reasonable attorneys ’ fees) incurred by the Adminis tra tive Agent or any such othe r Person as  the direct o r indi rect result of any third pa rties  who might obtain all o r part o f any Report th rough the in demnifyi ng Lender . SEC TION 8.07 . Collateral Matters  . (a ) Except wit h respect to the exercise of setof f rights  in accor dance with  Section 9.08 or w ith respect to a Secured Party ’s  right to file a proo f of clai m in an insolvency 
proceeding, no Secured Party shall have any r ight indiv idually to realize upon any of the Collateral or  to enfo rce any Guarantee of the Secured Obligations , it  being unders tood and ag reed that all powers , rights  and remedies  under the Loan Documents  may be exercised solely by t he Adminis tra ti ve Agent on behalf o f the Secured Parties  in accordance with t he terms  thereo f. In its  capacity, the Ad minis trative Agent is  a “representative” of the Secured Parties  within the meaning of the term “secured party” as  defined in the UCC. In the event that any  Collateral is  hereafte r pledged by any Pe rson as  collateral security fo r the Secured Ob ligations , the Adm inis trative Agent is  hereby  authorized, and he reby granted a power of atto rney, to execute and deliver on behalf o f the Secured Parties  any Loan Documen ts  necessary or appropriate to g rant and per fect a Lien on such Collateral in favo r of the Ad minis trative Agent on beha lf o f the Secured Parties . (b ) In f urtherance o f the fo regoing and not in limi tation thereo f, no ar rangements  in respect of Banking Services  the obligations  unde r which cons titute Secu red Obligations  and no Swap Agreement the ob ligations  under wh ich cons titute Secured Ob ligations , will c reate (or be deemed to create) in favo r of any Secured Part y that is  a party the reto any rig hts  in connection 



with the management or release of any Collateral o r of the ob ligations  of any Loan Par ty under any Loan Document. By accepting t he benefits  of the Collate ral, each Secured Par ty that is  a party to any such arrangement in  respect of Banking Se rvices  or Swap Agreemen t, as  applicable, shall be deemed to have appointed the Admi nis trative Agent to  serve as  adminis trative agent and collateral agent under the Loan Documents  and 123  

 
 

 



 

  

 

agreed to be bound by the Loan Documents  as  a Secured Party  thereunder, subject to  the limi tations  set forth i n this  paragraph. (c) The Secured Pa rties  irrevocably au thorize the Adm inis trative Agent, at its  option and in its  discretion, to subor dinate any Lien on any prope rty granted to or held b y the Adminis t rative Agent under  any Loan Documen t to the holde r of any Lien on such prope rty that is  per mitted by Section 6.02( b) . The Adminis t rative Agent shall not be respons ible for o r have a duty to ascerta in or inquire i nto any rep resentation or war ranty regard ing the exis tence, value or collectabil ity of the Col lateral, the exis tence, priori ty or pe rfection o f the Admin is trative Agent’s  Lien thereon o r any certi ficate prepared by any Loan Pa rty in connection therewith, no r shall the Admin is trative Agent be respons ible or liable to the Lenders  or any o ther Secu red Party for any failure to monito r or mai ntain any por tion of the Collateral. S ECT ION 8.08. Credi t Bidding . The Secured Pa rties  hereby ir revocably autho rize the Adminis trat ive Agent, at the di rection of the Required Lende rs , to credit bid al l or any po rtion o f the Obligat ions  (includin g by accepting some or all o f the Collateral in satis faction of some o r all of t he Obligations  pursuant to a deed in l ieu of fo reclosure or o therwise) and in such manner purchase 

(either di rectly or th rough one o r more acquis iti on vehicles ) all or any  portio n of the Collate ral (a) at any sale thereo f conducted under  the provis ions  o f the Bankruptcy Code, includ ing under Sections  363, 1123 o r 1129 o f the Bankruptcy Code, o r any s imilar laws  in any o ther ju risdictions  to which a L oan Party is  subject, or (b)  at any other sale, fo reclosure or acceptance of collateral in lieu of debt conducted by ( or with the consent or at the  di rection of ) the Admin is trative Agent (whether by ju dicial action or otherwise) in accordance wit h any applicable law. In con nection with any such credit bid and purcha se, the Obligations  owed to the Secured Pa rties  shall be entitled to be, and shall be, cred it bid by t he Adminis trati ve Agent at the directi on of the Requi red Lenders  on a ratable bas is  (with Obligati ons  with respect to contingent or unli quidated claims  receiving cont ingent inte res ts  in the acquired assets  on a ratable bas is  that shall ves t upon the liquidation of such claims  in an amou nt propo rtional t o the liquidated portion  of the cont ingent claim amoun t used in allocating the cont ingent interes ts ) for the asset or assets  so purchased (or for the equi ty interes ts  or debt i ns truments  of t he acquis ition vehicle or vehicles  that are issued in connection with such purchase). In con nection with any such bid (i) t he  
Adminis trative Agent shall be autho rized to f orm one o r more acquis iti on vehicles  and to ass ign any successful credit bid to such acquis ition vehicle or vehicles , (i i) each of the Secured Part ies ’ ratable inte res ts  in the Obligations  which were credi t bid shall be deemed withou t any fu rther action un der this  Agreement to be ass igned to such vehicle or vehicles  for the pu rpose of clos ing such sale, (iii ) the Admin is trative Agent shall be autho rized to adopt documen ts  providing for the governance of t he acquis ition vehicle or vehicles  (p rovided that  any actions  by the Adminis t rative Agent with respect to such acquis ition vehicle or vehicles , including any dispos ition of t he assets  or equity interes ts  thereof, shall be governed, directly o r indi rectly, by, and the gove rning documen ts  shall provide fo r, contro l by the vote o f the Required Lenders  or thei r perm itted ass ignees  under the terms  of this  Ag reement or the go verning docu ments  of the applicable acquis ition vehicle or vehicles , as  the case may be, irrespective of the ter mination o f this  Agreement and w ithout giv ing effect to the lim itations  on actions  by the Required Lenders  contained in Section 9.02 o f this  Agreement ), (iv ) the Admi nis trative Agent on behal f of such a cquis ition vehicle or vehicles  shall be authorized to  issue to each of the Secured Pa rties , ratably on 



account of the relevant Obl igations  which were credit bid, inte res ts , whether as  equity, partnership inte res ts , limited partne rship interes ts  or mem bership interes ts , in any such acquis ition vehicle and/o r debt ins tr uments  is sued by such acquis ition vehicle, all without the need for any Secured Part y or acquis ition veh icle to take any fu rther action, and (v) to the extent that Ob ligations  that are ass igned to an acquis ition vehicle are n ot used to acquire Collateral for any reason (as  a result of another bid being hig her or bet ter, because the amount of Ob ligations  ass igned to the acquis ition vehicle exceeds  the amount o f Obligations  credit bid by the acquis ition vehicle or othe rwise), such Obligations  shall automatically be reass igned to the Secured Pa rties  pro rata wi th their o riginal interes t in such Obligations  and the  equi ty interes ts  and/or deb t 124  

 
 

 



 

  

 

ins truments  is sued by any acquis ition vehicle on account of such Obligat ions  shall automatically be cancelled, withou t the need fo r any Secured Pa rty or any  acquis ition vehicle to take any furthe r action. Notwit hs tanding that the ratab le portion  of the Obl igations  of each Secured Party are deemed ass igned to the acquis ition veh icle or vehicles  as  set forth in clause (ii ) above, each Secured Pa rty shall execute such documents  and provide such info rmation regarding the Secured Pa rty (and/ or any des ignee of the Secured Part y which will receive interes ts  in or debt ins truments  issued by such acquis ition vehicle) a s  the Adminis trative Agent may reasonably reques t in connection with the for mation o f any acquis ition vehicle, the formu lation or subm iss ion of any credit b id or the consum mation of the transactions  contemplated by such credit b id. S ECTION 8 .09. Certain ERISA Matters  . (a ) Each Lender (x ) represents  and warrants , as  of the date such Pe rson became a Lender party hereto, to, and (y) covenants , f rom the date such Person became a Len der party he reto to the date such Person ceases  being a Lender part y hereto, f or the benef it of, t he Adminis trati ve Agent, the Lead A rranger and their respective Af filiates , a nd not, for  the avoidance of doub t, to or for the benefit o f any Borrowe r or any ot her Loan Party, t hat 

at leas t one of the followi ng is  and will be t rue: (i ) such Lender is  not us ing “p lan assets” (within the meaning of the Plan Asset Regulations) of one or  more Benefit Plans  in connection wit h the Loans , the Letters  of Credi t or the Com mitments , ( ii) the t ransaction exemption set fo rth in one o r mo re PT Es , such as  PTE 84 -14 (a class  exemption fo r certain t ransactions  determined by in dependent qualified profess ional asset managers ), PT E 95- 60 (a class  exemption fo r certain t ransactions  involving insurance company general  accounts ), PT E 90 -1 (a class  exemption fo r certain t ransactions  involving insurance co mpany pooled separate accounts ), PT E 91- 38 (a class  exemption fo r certain t ransactions  involving bank collective inves tment funds ) o r P TE 96 -23 (a class  exemption for certain transactions  determined by i n-house asset managers ), is  applicable with respect to such Lender ’s  entrance into, par ticipation in, ad minis tratio n of and per for mance of the L oans , the Letters  of C redit, the Comm itments  and this  Agreement, (iii ) (A)  such Lender is  an inves tment fund managed by a “Qualif ied Pro fess ional Asset Manager ” (within the meaning of Part V I of P TE  84-14 ), (B) such Quali fied Pr ofess ional Asset Manager made the inves tment decis ion on behalf of  such Lender to ente r into, pa rticipate in, adm inis ter and 
perform the Loans , the Letters  of Credi t, the Commit ments  and this  Agreement, (C ) the entrance into,  participatio n in, admin is tration o f and perfo rmance of the Loans , the Lette rs  of Credit, the Commitments  and th is  Agreement satis fies  the requiremen ts  of sub-sections  (b) th rough (g) o f Part I of PT E 84-1 4 and (D) to the bes t knowledge of such Lender, the requirements  of subsection (a ) of Part I o f P TE 8 4-14 are satis fied wi th respect to such Lender ’s  entrance into, part icipation in, ad minis tration  of and per for mance of the Loans , the Letters  of Cred it, the Commi tments  and this  Agreement, o r (iv ) such other representation, warranty  and covenant as  may be agreed in writ ing between the Admin is trative Agent, in its  sole discretion, and such Lender. (b) In addition, unless  sub-clause (i) in the im mediately preceding clause (a) is  true with respect to a Lender o r such Lender has  not p rovided another representation, war ranty and covenant as  provided in sub-clause (iv) in the immed iately preceding clause (a) , such Lender fu rther (x) represents  and warrants , as  of the date such Pe rson became a Lender pa rty hereto, t o, and (y ) covenants , from the date such Person became a Lender par ty hereto to the date such Person ceases  being a Lender party 125  



 
 

 



 

  

 

hereto, for the benefit o f, the Admin is trative Agent, the Lead Arrange r and their respective Affil iates , and not, for  the avoidance of doub t, to or for the benefit o f any Borrowe r or any ot her Loan Party, t hat none of t he Adminis trati ve Agent, the Lead A rranger, t he Syndication Agen t or any o f their respective Affil iates  is  a fiduciary with re spect to the Collateral or  the assets  of such Lender (includin g in connection wi th the reservation o r exercise of any r ights  by the Admi nis trative Agent unde r this  Agreement, any Loan Document or any documents  related to hereto o r thereto ). (c) The Admi nis trative Agent, the  Syndication Agent and t he Lead Ar ranger hereby in for ms the Lenders  that each such Person is  not under taking to p rovide inves tment advice o r to give advice in a fiduciary capacity, in connection with the transactions  contemplated hereby, and that such Person has  a financial inte res t in the transactions  contemplated hereby in that such Person o r an Affi liate the reof  (i) may receive interes t o r other paymen ts  with respect to the L oans , the Letters  of C redit, the Comm itments , this  Agreement and any other Loan Documents , (ii ) may recogn ize a gain if it extended the Loans , the Let ters  of Credit  or the Comm itme nts  for an amount less  than the amount being paid fo r an inte res t in the Loans , the Letters  of Credi t 

or the Commit ments  by such Lender or  (iii ) may receive fees  or o ther payments  in connectio n with the t ransactions  contemplated hereby, the Loan Documents  or ot herwise, including s tr ucturing fees , commitment fees , arrangement fees , facilit y fees , upfron t fees , underwri ting fees , ticking fees , agency fees , adminis trative agent or col lateral agent fees , utilizatio n fees , minimu m usage fees , letter of credi t fees , front ing fees , deal-away or alte rnate transaction fees , amendment fees , process ing fees , term out premi ums, banker’s  acceptance fees , breakage or other early  terminat ion fees  or fees  s imilar to the fo regoi ng. SECT ION 8.10. Flood Laws . JPMC B has  adopted internal policies  and procedures  that address  requirements  placed on fede rally regu lated lenders  under the Natio nal Flood Insurance Reform Act of 1994 and related legis lation (the “Flood Laws ”). JPMCB, as  adminis trative agent or collateral agent  on a syndicated facility, w ill pos t on the appl icable electronic platf orm (or othe rwise dis tribute to each Lender in the syndicate) documents  tha t it receives  in connection with the F lood Laws. However, JPMCB reminds  each Lender  and Partici pant in the facil ity that, pu rsuant to the F lood Laws, each federally r egulated Lender (whet her acting as  a Lender o r Par ticipant in the facility)  is  respons ible  for assuring 
its  own compliance with the f lood insurance requi rements . ARTIC LE IX Miscellaneous  SECTION 9.01. Notices  . (a) Except in t he case of notices  and other communicatio ns  express ly permitted to be gi ven by telephone or Electr onic Sys tems (and subject in each case to paragraph (b ) below) , all notices  and other com munications  prov ided fo r herein shall be in w riting and shall be deli vered by hand o r overnigh t courier serv ice, mailed by certi fied or regis tered mail o r sent by facs imile, as  follows: (i) i f to any Loan Par ty, to the Bor rower Representative at: Winnebago Indus tries , Inc. 13 200 Pioneer Trai l, Suite 150 Eden P rairie, MN 55347 At tention: Bert Jameson, T reasurer 126  



 
 

 



 

  

 

(ii) i f to the Adm inis trative Agent (other than for purposes  of a noti fication of  the DQ Lis t ), JPMCB in its  capacity as  an Issuing Bank or the Swingline Lender, to JPMCB at: JPMorgan Chase Bank, N.A. 10 S. Dearborn St. Chicago, I llinois  60603 At tention: John Mor rone Facs imile No: (312) 54 8-1943 (iii ) if to the Adminis t rative Agent fo r purposes  of a not ification o f the DQ Lis t, to JPMDQ_Contact@jpmorgan.co m; and (iv ) if to any other Lender o r Issuing Bank, to it at its  address  or facs imile number set forth i n its  Adminis trat ive Ques tionnaire. All such not ices  and other communications  (i) sent by hand  or overnigh t courier service, o r mailed by cer tified o r regis tered mail, shall be deemed to have been given when received, (ii) sent by facs imile shall be deemed to have been given when sent, prov ided that if  not given du ring no rmal bus iness  hours  of the recip ient, such notice or com munication shall be deemed to have been given at the opening of  bus iness  on the next Bus iness  Day of the recipient, or (i ii) delive red throu gh Elect ronic Sys tems or App roved Electronic P latfo rm, as  applicable, to the extent p rovided in pa ragraph (b ) below shall be ef fective as  provided in such parag raph. (b ) Notices  and other co mmunications  to the Lenders  and the Issuing Banks  hereunder may be delive red or furnished by 

us ing Electronic Sys tems or Approved Electron ic Sys tems, as  applicable, or pursuant to p rocedures  approved by the Adminis trat ive Agent; pr ovided that the foregoing  shall not apply to n otices  pursuant to Art icle II un less  otherwise agreed by the Adminis trat ive Agent and the applicable Lender. The Adminis trat ive Agent or the Com pany may, in its  disc retio n, agree to accept notices  and other com munications  to it he reunder by Electron ic Sys tems or Appr oved Elect ronic Plat forms , as  applicable, pursuant to procedures  approved by it; pr ovided that app roval of such procedu res  may be limited t o particula r noti ces  or communications . Unless  the Adminis trative Agent o therwise prescribes , (i) notices  and other commu nications  sent to an e -mail add ress  shall be deemed received upon the sender’s  receipt of an acknowledgement fro m the intended recip ient (such as  by the “return receipt reques ted” functio n, as  available, return e- mail or other wr itten acknowledgement ), provi ded that if n ot given du ring the no rmal bus iness  hours  of the recip ient, such notice or com munication shall be deemed to have been given at the opening of bus iness  on the next Bus iness  Day for the recipient, and (ii ) notices  or com munications  pos t ed to an Internet o r int ranet webs ite shall be deemed received upon the deemed receipt by the 
intended recipient, at its  e- mail address  as  described in the foregoing clause (i ) , of notificat ion that such notice or co mmunication is  available and identifyi ng the webs ite address  therefor; provided t hat, fo r both clauses  (i) and ( ii) above, i f such notice, email o r other com munication is  not sent du ring the no rmal bus iness  hours  of the recip ient, such notice or com munication shall be deemed to have been sent at the opening of bus iness  on the next bus iness  day for the recipien t. (c) Any party hereto  may change its  address  or telecopy number  for notices  and other commu nications  hereunder by n otice to the othe r parties  hereto. Unless  otherwise set forth herein , all notices  and other com munications  given to any party hereto  in accordance with the p rovis ions  of this  Ag reement shall be deemed to have been given on the da te o f receipt. 127  



 
 

 



 

  

 

SECT ION 9.02. Waivers ; Amend ments  . (a) No failure o r delay by the Adm inis trative Agent, any Issuing Bank or any Lende r in exercis ing any right o r power hereun der or un der any other Loan Document shall o perate as  a waiver thereof, n or shall any s ingle or pa rtial exercise of any such r ight or power, or any  abandonment or  discontinuance of s teps  to enforce such a rig ht or powe r, preclude any othe r or furthe r exercise  thereof o r the exercise of any othe r righ t or powe r. The r ights  and remedies  of t he Adminis trati ve Agent, the Issuing Banks  and the Lenders  hereunde r and under t he other Loan Documents  are cumulative and are not exclus ive of  any rights  o r remedies  that they wou ld otherwise have. No waiver o f any pro vis ion of any Loan Document o r consent to any departu re by any Bor rower there from shall i n any event be effective un less  the same shall be permitted by paragraph (b) o f this  Section, and then such waiver or cons ent shall be effecti ve only in the specific ins tance and fo r the pu rpose for which g iven. Without limiti ng the generality of the foregoing, the making o f a Loan o r is suance of a Letter o f Credit shall not be cons t rued as  a waiver of any Default,  regardless  of whether the Adminis trat ive Agent, any Lender o r any Issuing Bank may have had notice o r knowledge of such Defaul t at the 

time. (b) Except as  provided in the fi rs t sentence of Section 2.09 (f) (with respect to any commitmen t increase), Section 2.1 4(b) w ith respect to an alternate rate of in teres t to the L IBO Rate or Section 6. 03(c) wi th respect to changes  in fiscal year, neither  this  Agreement no r any prov is ion hereof may be waived, amended or mo dified except pu rsuant to an agreement o r agreements  in wr iting entered i nto by the Bor rowers  and the Required Lenders  or by the Borrowe rs  and the Adminis trati ve Agent with the consent o f the  Required Lenders ; provided that no such agreement shall: ( i) inc rease the Commitment of an y Lender witho ut the wri tten consent of such Lender  (includi ng any such Lender that  is  a Defaulting Lender); provided t hat, a waiver of any co ndition p recedent set forth i n Section 4.02 or the waiver of any Defaul t or mandato ry prepay ment shall not cons titute an inc rease of any Commitment of any Lender; ( ii) reduce or fo rgive the pr incipal amount o f any L oan or LC Disbursement or red uce the rate of in teres t thereon, o r reduce or forgive any interes t or fees  payable hereunder, without the written consent o f each Lender (including any such Lender that is  a Default ing Lende r) di rectly affected the reby; pro vi ded that (x) any amend ment or modificatio n of the financial covenants  in this  Agreement (or de fined 
terms  used in the financial covenants  in this  Ag reement) shall not cons titu te a reduction in the  rate of interes t or fees  for purp oses  of this  clause (ii) and (y ) only the consent o f the Required Lenders  shall be necessary to reduce or waive any obligatio n of the Bor rowers  to pay in teres t or any othe r amount at the app licable default rate set forth in  Section 2.13 (c) or  to amend Section 2.13(c) ; (ii i) pos tpone the scheduled date of pay ment of the p rincipal amou nt of any Loan or LC Disbursement, o r any interes t thereon, or any fees  payable hereunder,  or reduce the amo unt of, wai ve or excuse any such payment, or po s tpone the scheduled date of expiration o f any Commit ment, withou t the writ ten consent of each Lender (including  any such Lender that is  a Defaulting Lende r) di rectly af fected thereby (o ther than wit h respect to the matters  set fo rth in c lauses  (ii) (x) and (ii) (y) above ); (iv ) change Section 2.0 9(d) or Section  2.18(b ) or (d) in a manner that woul d alter the p ro rata sharing o f payments  requi red thereby, w ithout the w ritten consent of each Lender (o ther than any Defaul ting Lender); (v) change the de finition of any Bor rowing Base (or any de fined terms  used therein ) in a manner that makes  more credi t available, i ncrease  the advance rates  set forth in the definit ion 128  



 
 

 



 

  

 

of Borrowin g Base or add new categories  of eligible assets , in each case, without the written consent of each Lender (ot her than any Defaul ting Lende r); (vi) change any o f the pro vis ions  of this  Section o r the def inition o f “Required Lenders  ” or any other provis ion o f any Loan D ocument specifying the n umber o r percentage of Lenders  (o r Lenders  o f any Class ) required to waive, amend or mod ify any r ights  thereunder or make any deter mination o r grant any consent the reunder, wit hout the wr itten consent of each Lende r (othe r than any Default ing Lende r); (vii) release all or subs tantially all of  the value of th e Loan Guaranty (except as  otherw ise permitted herein  or in t he other Loan Documents , including  with respect to a sale, dispos ition or d issolution of a Loan Guaranto r permit ted herein),  without t he written consent of  each Lender ( other than any De faulting Lender);  or ( viii) except as  prov ided in clause (d) o f this  Section or in any Collate ral Document, release all or subs tantially all of t he Collateral, witho ut the wri tten consent of each Lender  (other than any Defaultin g Lender ); pr ovided fu rther that  (A) n o such agreement shall amend, modi fy or o therwise affect the rights  or du ties  of the Admin is trative Agent,  any Issuing Bank or the Swingl ine Lender hereunder wit hout the pr ior w ritten consent of t he 

Adminis trative Agent, such Issuing Bank or the Swingli ne Lender, as  the case may be (it being unders tood that any change to Section 2.20 shall require the consent of the Adminis t rative Agent, each Issuing Bank and the Swingl ine Lender ) and (B) no such agreement shall amend or modify the provis ions  of Section 2.06 o r any letter of credit  application and any bi lateral agreement between the Bo rrower Representative and the Issuing Bank regarding the Issuing Bank’s  Issuing Bank Sublimi t or the respective rights  and obligati ons  between any Borrower and t he Issuing Bank in connection with the iss uance of Letters  of Credi t without the prio r writ ten consent of the Admin is trative Agent and the Issuing Bank, respectively. The Adm inis trative Agent may also amend the Commitmen t Schedule to reflect ass ignments  entered into pu rsuant to Section 9.0 4 . (c) No twiths tanding the foregoing , this  Agreement and any o ther L oan Document may be amended (or amended and res tated) with the w ritten consent of t he Required Lende rs , the Adminis trative Agen t and each Borrower (x) to  add one or mo re credit facilities  to this  Agreemen t and to perm it extens ions  of credit fro m time to time outs tanding t hereunder and the ac crued interes t and fees  in respect thereof to share ratably in the benefits  of th is  Agreement and the 
other Loan Documen ts  with the Revolving Loans  and the accrued interes t and fees  in respect thereo f and (y ) to include app ropriately the Lenders  hold ing such credit facil ities  in any determi nation of the Required Lende rs  and Lenders . (d ) The Lenders  and the Issuing Bank hereby i rrevocably auth orize the Admi nis tra tive Agent, at i ts  option and in i ts  sole discretion, to release any Liens  granted t o the Adminis t rative Agent by the Loan Pa r ties  on any Collateral ( i) upon satis faction o f the Fi nal Release Conditions , (ii) cons titut ing prope rty being sold o r disposed of if  the Loan Party dispos ing o f such property ce rtifies  to the Ad minis trative Agent that the sale or dispos ition is  made in co mpliance with the te rms  of this  Ag reement (and the Ad minis trative Agent may rely conclus ively on any  such certificate, witho ut fu rther inq uiry ), and to the extent t hat the prope rty being sold o r disposed of cons titutes  100% o f the Equity Interes ts  of a Subs idia ry, the Admin is trative Agent is  autho rized to release any Loan Guarant y, (iii ) cons tituti ng prope rty leased to a Loan Pa rty under a lease which has  expired or been terminated in  a transaction permi tted under t his  Agreement, (i v) cons tituti ng Excluded Assets  or (v ) as  required to  effect any sale or other d ispos ition of such Collateral in connection with any exe rcise of remedies  of 



the Adminis trative Agent and the Lenders  pu rsuant to Article V II . Except as  provided in the preceding sentence, the Adminis t rative Agent will n ot release any Liens  on Collateral w ithout the p rior w ritten auth orization o f 129  

 
 

 



 

  

 

the Required Lenders ; p rovided that, the Ad minis trati ve Agent may in its  discretio n, release its  Liens  on Collateral valued i n the aggregate not i n excess  of $7,500,000 dur ing any calendar year wit hout the p rior w ritten autho rization o f the Required Lenders (it being ag reed that the Adm inis trative Agent may rely conclus ively on one o r mo re certificates  of t he Borrowers  as  to the value o f any Collateral to be so released, withou t fur ther inqu iry). A ny execution and delive ry by the Adm inis trative Agent o f documents  in connection w ith any such release shall be without recou rse to or warran ty by the Adm inis trati ve Agent. In addition, each o f the Lende rs , on behalf of itself and any of its  Affi liates  that are Secured Pa rties , irrevocably  authorizes  the Admin is trative Agent, at its  opt ion and in its  discretio n, (i ) to subordinate any Lien on any assets  granted to or held by the Adm inis trative Agent un der any Loan D ocument to the ho lder of any  Lien on such p roperty that  is  permitted b y Section 6.02 (e) o r (ii ) in the event that the Company shall have advised the Adminis trat ive Agent that, notw iths tanding the use by the Company o f commerc ially reasonable effo rts  to obtain t he consent of such holder ( but withou t the requi re ment to pay any sums to obtain such consent) to pe rmit the Ad minis trative Agent  to retain i ts  liens  

(on a subordinated bas is  as  contemplated by clause (i) above), the holder o f such other I ndebtedness  requires , as  a condition to the extens ion of such credi t, that the Liens  on such assets  granted to or held by the Admi nis trative Agent unde r any Loan Docu ment be released, to release the Adminis trat ive Agent’s  Liens  on such assets . Any such release shall not in any manner discharge, affect, or  impair the Obligations  o r any Liens  (o ther than those express ly being released) upon (or o bligations  of the Loan Parties  in respect of ) all interes ts  retained by the Loan Pa rties , including t he proceeds  of any sale, all of whi ch shall continue to cons titute part o f the Collateral. A ny execution and delive ry by the Admi nis trative Agent o f documents  in connection w ith any such release shall be without recou rse to or warran ty by the Adm inis trative Agent. (e) I f, in connection w ith any pr oposed amendment, waiver o r consent requir ing the consent of “each Lender” o r “each Lender di rectly af fected thereby,” the consent of t he Required Lende rs  is  obtained, but the consent of ot her necessary Lenders  is  not obtained (any  such Lender whose consent is  necessary but not obtained being re ferred to herein as  a “Non-Consenting Lende r ”), t hen the Company may elect to replace a Non-Consenting Lender as  a Lender party to t his  
Agreement, provided that, concurren tly with such replacement, (i) ano ther bank o r other enti ty which is  reasonably satis factory to the Company and the Admi nis trative Agent shall agree, as  of such date, to pu rchase for cash the Loans  and other Ob ligations  due to the No n-Consenting Lende r pursuant to an Ass ignment and Assumptio n and to become a Lende r fo r all purposes  under th is  Agreement and to assume all obligatio ns  of the Non-Consenting Lender to  be terminated as  of such date and to co mply with the require ments  of clause (b) o f Section 9.04  , and (ii ) such Non-Consenting Lender shall have recei ved in same day funds  on the day of such replacement (1) all interes t, fees  and other amoun ts  then accrued but unpaid to  such Non-Consenting Lende r by such Borrower  hereunder to an d including t he date of ter mination, incl uding with out limi tation payments  due to such Non -Consenting Lender under Sections  2.15 an d 2.17 , and (2 ) an amount, if any, equal to the payment which wou ld have been due to such Lender o n the day of such replacement u nder Section 2 .16 had the L oans  of such Non-Consenting Lende r been prepaid on such date rat her than sold to t he replacement Lende r. Each par ty here to agrees  that an ass ignment required pu rsuant to this  paragraph may be effected pu rsuant to an Ass ignment 



and Assumption executed by the Borrower Rep resentative, the Adminis trati ve Agent and the ass ignee (or, to the exten t applicable, an agreement inco rporatin g an Ass ignment and Assumption by re ference pursuant to an App roved E lectronic Plat for m as  to which the Admin is trative Agent and such parties  are par ticipants ), and the Lender requ ired to make such ass ignment need not be a party thereto in o rder for such ass ignment to be effecti ve and shall be deemed to have consented to and be bound by the te rms  thereof ; provided that, fol lowing the ef fectiveness  of any such ass ignment, the other parties  to such ass ignment agree to execute and deliver such documents  necessary to evidence such ass ignment as  reasonably reques ted by the applicable Lender, p rovided that any such documents  shall be witho ut recourse to o r warranty  by the part ies  thereto. (f ) Notwit hs tanding anything t o the contra ry herein the Ad minis tra tive Agent may, with the consent o f the Borrowe rs  only, amend, mod ify o r supplement this  Agreement or any o f the other Loan 130  

 
 

 



 

  

 

Documents  (i) to co rrect, amend, resolve o r cure any ambigu ity, omiss ion, mis take, defect o r incons is tency or cor rect any typog raphical erro r or o ther mani fes t error in any Loan Docu ment, (i i) to comp ly with local law or advice of local counsel in any jurisdictio n the laws  of which gove rn any Collateral Docu ment or that a re relevant to the creation, per fection, pro tection and/o r prio rity o f any Lien i n favor of the Adm inis trative Agent, (iii ) to ef fect the grantin g, perfection , protection,  expans ion or enhancement of an y security interes t in any Col lateral or add itional p roperty t o become Collateral fo r the benefi t of the Secured Pa rties , (iv ) to make adminis t rative or ope rational changes  not adverse to any Lender or (v) t o add a guarantor or collate ral or othe rwise enhance the rights  and benefits  of the Lenders . S ECT ION 9.03. Expenses ; Indemnity; Damage Waive r . (a) The Loan Parties  shall, joint ly and severally, pay (i ) all reasonable out -of -pocket expenses  incurred by the Admi nis trative Agent and t he Lead Ar ranger and thei r respective Affi liates  (including the reasonable and documented fees , disbursements  and other char ges  of one prima ry counsel and one local counsel in each applicable jurisdict ion fo r the Admin is trative Agent and the Lead A rranger and their respective Af filiates , in each case, for all such 

parties  taken together) i n connection with t he syndication and dis trib ution ( including, wi thout li mitation, v ia the internet o r thr ough any E lectronic Sys tem o r Appr oved Elect ronic Plat form ) of the c redit facili ties  provided for herein,  the preparati on and adminis trat ion of this  Agreement and the othe r Loan Docu ments  or any amendments , mod ifications  or  waivers  of the p rovis ions  hereof o r thereo f (whether or not t he transactions  contemplated hereby o r thereby shall be consummated ), (ii ) all reasonable out-of -pocket expenses  incurred by any Issuing Bank in connection w ith the issuance, amendment, renewal or extens ion of any Letter o f Credit o r any demand fo r payment the reunder and ( iii) all  out-o f-pocket expenses  incurred by the Adminis trat ive Agent, any Issuing Bank or any Lender (including the reasonable and documented fees , disbursements  and other charges  of one prima ry counsel and one local counsel in each applicable jurisdicti on fo r the Adminis t rative Agent, the Issuing Banks  and the Lenders  taken as  a whole (and, in light of actual or potential conf licts  of inte res t or the availabili ty of di fferen t claims  or defenses  (as  reasonably de termined by the affected part y), one addit ional fi rm of cou nsel to each group of s im ilarly af fected parties ) ) in connection wi th the enfo rcement or p rotection o f its  rights  
in connection with this  Ag reement and any other Loan Document, including i ts  rights  under th is  Section, or in connection with the Loans  made or Letters  of C redit is sued hereunder, inclu ding all such out- of-p ocket expenses  incurred during any w orkout, res tructur ing or nego tiations  in respect of such Loans  or Lette rs  of Credit. Expenses  be ing reimbu rsed by the Loan Pa rties  under this  Secti on include, witho ut limi ting the general ity of t he foregoi ng, fees , cos ts  and expenses  incurred in connection with: (i) subject to t he limits  set for th in Sectio ns  5.11 and 5.12 , appraisals , field exam ina tions  and the preparat io n of Reports  based on the fees  charged by a third party retai ned by the Admin is trative Agent o r the interna lly allocated fees  for  each Person employed by the Ad minis trati ve Agent with respect to each appraisal and f ield examination; (ii ) background checks  regardi ng senior management o f the L oan Parties , as  deemed necessary or appropriate in the sole discre tion of t he Adminis trat ive Agent; (i ii) Othe r Taxes , fees  and other charges  fo r (A ) lien and tit le searches  and title insurance and (B) record ing the Mortgages , fi ling fi nancing s tatements  and continuations , and othe r actions  to perfect, p rotect, and contin ue the Adminis trative Agent ’s  Liens ; (iv ) sums paid or incu rred to take any action requi red of any 



Loan Party under the Loan Documents  that such Loan Party fails  to pay or take; and 1 31  

 
 

 



 

  

 

(v) fo rwarding loan proceeds , collecting checks  and other items  o f payment, and es tablishing and main taining the accounts  and lock boxes , and cos ts  and expenses  of preserving and protectin g the Collateral. Al l of the foregoing fees , cos ts  and expenses  may be charged to the Company as  Revolving Loans  or to another depos it account, al l as  described in Section 2.18 (c) . (b ) T he Loan Pa rties  shall, jointly and severally, indemnif y the Adminis t rative Agent, the A rranger, t he Syndication Agen t, each Issuing Bank and each Lender, and each Related Party o f any of the foregoin g Persons  (each such Person being called an “Indemnitee ”) agains t, and hold each Inde mnitee harmless  fro m, any and all losses , claims , damages , penalties , incremental taxes , liabilities  and related expenses  (including the reasonable and documented fees , charges  and disbursements  and other charges  of ( x) one pr imary c ounsel and one local counsel in each applicable ju risdiction, in each case for the Indemnitees  taken as  a whole and (y) o ne additional counsel fo r each affected In demnitee in lig ht of actual o r potential con flicts  of in teres t or the availabi lity of diffe rent claims  or de fenses) incurred by o r asserted agains t any Indemnitee aris ing ou t of, in connection w ith, or as  a result o f (i)  the execution or delivery o f any Loan Docu ment or any 

agreement or ins tru ment contemplated the reby, the per formance by the pa rties  hereto of their respective obligations  thereunder or the consummat ion of the Transactions  or any ot her transactions  contemplated he reby, (ii ) any L oan or Letter of C redit or the use of the proceeds  theref rom (including any refusal by any Issuing Bank to hon or a demand f or payment u nder a Lette r of Cred it if t he documents  presented in connection wit h such demand do not s tric t ly comply wi th the terms  o f such Letter o f Credit ), (ii i) any actual or  alleged presence or Release of Hazardous  Materials  on or fro m any prope rty owned o r  operated by the Company or  any of its  Su bs idiaries , or any Enviro nmental L iability related in any way to the Com pany or any o f its  Subs idiar ies , (iv) the failure o f a Loan Party to del iver to the Ad minis trati ve Agent the requi red receipts  or ot her requi red documentary ev idence with respect to a payment made by a Loan Par ty fo r Taxes  pursuant to Section 2.17 , o r (v ) any actual or p rospective claim, liti gation, inves tigation , arbit ration or proceeding relat ing to any o f the fo regoing, whether  or not such claim, litigation,  inves tigation, arb itration  or p roceeding is  brought b y the Company or an y other Loan Part y or its  or thei r respective equity holde rs , Affi liates , creditors  or any o ther thi rd Person and whet her 
based on contract, tort o r any other theo ry, and rega rdless  of whether any In demnitee is  a party the reto; prov ided that such indemnit y shall not, as  to any Indemn itee, be available to the extent that  such losses , claims , damages , penalties , liabilities  or related expenses  are determined by a court of co mpetent jur isdiction by f inal and nonappealable judgmen t to have resulted f rom (x) the g ross  negligence or will ful misconduct o f such Indemnitee or  (y) the material b reach in bad faith b y such Indemnitee o f its  express  obligations  under th is  Agreement pursuant to a clai m initiated by  the Company. T his  Section 9.03 (b) shall not apply w ith respect to Taxes  other than any Taxes  that represent losses , claims  or damages  aris ing from any non -Tax clai m. (c) Each Lender  severally agrees  to pay any amount required to be pai d by any Loan Party un der paragraph  (a) o r (b ) of this  Secti on 9.03 to t he Adminis trati ve Agent, each Issuing Bank and the Swingli ne Lender, and each Related Par ty of any o f the fo regoing Pe rsons  (each, an “Agent Indemnitee ”) (to the extent no t reimbu rsed by a Loan Pa rty and with out lim iting the ob ligation o f any Loan Party to do so), ratably accor ding to thei r respective Applicable Pe rcentage in effec t on the date on which indemn ification is  sought under this  Section (or, if indemn ification is  sought 



after the date upon which the Commitments  shall have ter minated and the Loans  shall have been paid in full, ratably in accordance with such Appl icable Percentage immediatel y prio r to such date), from and agains t any and all losses , claims , damages , liabilities  and related expenses , including the fees , charges  and disbursements  of any kind whatsoever that may at any t ime (whethe r before o r after the payment of the Loans) be i mposed on, incur red by or asserted agains t such Agent Indemnitee in any  way relating t o or aris ing out of t he Commitments , th is  Agreement, any of the other Loan Documents  or any d ocuments  contemplated by or referred to herein o r therein o r the transactions  contemplated he reby or the reby or any actio n taken or 132  

 
 

 



 

  

 

omitted by such Agent Inde mnitee under o r in connection wi th any of t he foregoi ng; prov ided that the un reimbursed expense or indem nified loss , claim, damage, liab ility o r re lated expense, as  the case may be, was  incurred by or asserted agains t such Agent Indemnitee in its  capacity as  such; provided , furthe r , that no Lender shall be liable for the paymen t of any po rtion o f such liabilities , obl igations , losses , damages , pena lties , actions , judgments , suits , cos ts , expenses  or disbursements  that are found by a final and nonappealable decis ion o f a court o f competent ju risdiction to have resulted fro m such Agent I ndemnitee’s  gross  negligence or will ful misconduct. The agreements  in this  Secti on until satis faction o f the Fi nal Release Conditions . (d) T o the extent perm itted by applicable law, n o Loan Party shall assert, and each Loan Par ty hereby waives , any claim agains t any In demnitee (i ) fo r any damages  aris ing fr om the use by others  of info rmation o r other materials  obtained th rough telecommu nications , electronic o r other in for mation transmiss ion sys tems  (including the Internet ) other  than actual or di rect damages  that are determ ined by a court o f competent ju risdiction by fina l and nonappealable ju dgment to ha ve resulted from t he gross  negligence or will ful misconduct o f such Indemni tee or any of its  Related 

Parties . To the extent permitted by applicable law, no Indemnitee shall assert agains t any Loan Par ty or its  Related Par ties  and no Loan Pa rty shall assert agains t any Indemnitee, and each Inde mnitee and Loan Party hereb y waives , any claim, or ( ii) on any theory o f liabili ty, fo r special, indirect, consequential o r punitive damages  (as  opposed to di rect or actual damages) aris ing o ut of, i n connection with, o r as  a result of, th is  Agreement, any other Loan Document or any agreement o r ins tru ment contemplated he reby or the reby, the T ransactions , any Loan or Letter o f Credit o r the use of the p roceeds  thereof; p r ovided that, nothing con tained in this  sentence shall limit t he Company’s  indemnit y obligations  to the extent set fort h in Section 9 .03(b ) . (e) A ll amounts  due under this  Section shall be payable not late r than fi fteen (15 ) days  after w ritten demand the refor.  SEC TION 9.04.  Successors  and Ass igns  . (a) The provis ions  of t his  Agreement shall be bindin g upon and inu re to the benefi t of the pa rties  hereto and thei r respective successors  and ass igns  permitted hereby (includ ing any Af filiate o f the relevant Issuing Bank that is sues  any Letter of Credit ), except that ( i) no Bor rower may ass ign or o therwise transfer any of its  rights  or  obligations  hereun der withou t the prio r wri tten consent of each Lender (and any 
attempted ass ignment or transfer  by any Borr ower withou t such consent shall be null and void) and (ii)  no Lende r may ass ign or otherwise t ransfer its  righ ts  or obligati ons  hereunder except in accordance with this  Section. Noth ing in this  Ag reement, expressed or implied, shall be cons t rued to confe r upon any Pe rson (other than the parties  hereto, their respective successors  and ass igns  permitted hereby (including any A ffil iate of the re levant Issuing Bank that is sues  any Letter of Cred it), Participants  (t o the extent pro vided in parag raph (c) of this  Section ) and, to t he  extent express ly contemplated hereby, t he Related Parties  of each of the Ad minis trative Agent, the Issuing Banks  and the Lenders ) any legal o r equitable right, remedy or claim under or  by reason of th is  Agreement. (b ) (i ) Subject to  the conditions  set fo rth in parag raph (b )(ii ) below, any Lender may ass ign to one or more Pe rsons  (other than an Ineligible Ins titution ) all o r a portion  of its  r ights  and obligations  unde r this  Agreement (including al l or a po rtion o f its  Commit ments  and the Loans  at the time ow ing to it ) with the p rior  written consent (such consent not to be unreasonably withheld ) of:  (A) t he Borrower Rep resentative ; provided t hat, (i ) the Bor rower Representative shall be deemed to have consented to any ass ignment unless  it shall object 



thereto by wri tten notice to the Ad minis trative Agen t within five (5 ) Bus iness  Days  after having received notice thereof and (ii ) no cons ent of the Bor rower Representative shall 133  

 
 

 



 

  

 

be required fo r an ass ignment to a Lende r, an Aff iliate of a Lender, an App roved Fund o r, if an Event o f Default has  occurred and is  continuing, any ot her ass ignee; (B) the Admin is trative Agent; (C) each Issuing Bank; and (D)  the Swingl ine Lender. (ii ) Ass ignments  shall be subject to the followin g additional cond itions : (A ) except in the case of an ass ignment to a Lender or an Af filiate o f a Lender o r an Appro ved Fund o r an ass ignment of the enti re remaining a mount o f the ass igning Lender ’s  Commitment o r Loans  o f any Class , the amount of the Comm itment o r Loans  of t he ass igning Lender subject to ea ch such ass ignment (determined as  of the date the Ass ignment and Assumption with  respect to such ass ignment is  delivered to the  Admin is trative Agent)  shall not be less  than $5,000,000 unless  each of the Borr ower Representative and the Admin is trative Age nt othe rwise consent, provided that no such consent of the Borrowe r Representative shall be required i f an Event of Default  has  occurred and is  continuing ; (B) each part ial ass ignment shall be made as  an ass ignment of a proportio nate part of al l the ass igning Lender ’s  rights  and obl igations  under th is  Agreement; (C) the parties  to each ass ignment shall execute and deliver to the Admi nis trative Agent (x) an Ass ignment and Assumption o r (y ) to the 

extent applicable, an agreement incorp orating an Ass ignment and Assumption by reference pu rsuant to a Plat form as  to which the Adminis trat ive Agent and the part ies  to the Ass ignment and Assumption are partici pants , together with a p rocess ing and recordation fee of $3,500 (unless  waived by the Adminis t rative Agent), such fee to be paid by either the ass igning Lender o r the ass ignee Lender or shared between such Lende rs ; provided that  (1) only one such process ing and recordation  fee shall be payable in the event of  s imultaneous  ass ignments  and delegations  from any Lender o r its  Approved Funds  to on e or more othe r Approved Funds  of such Lende r and (2)  with respect to any ass ignment and delega tion p ursuant to Sectio n 2.19(b ) or 9.0 2(e) , t he parties  hereto agree that such ass ignment and delegation may be effected pu rsuant to an Ass ignment and Assumption executed by the Company, the Ad minis trati ve Agent and the ass ignee and that the Lender required to make such ass ignment and delegation need not be a party the reto; and (D ) the ass ignee, if it shall not be a Lender, shall delive r to the Adm inis trative Agent an Ad minis trative Ques tionnai re in which the ass ignee des ignates  one or more credi t contacts  to whom all syndicate-level in format ion (which may contain MNPI abou t the Company and its  
affiliates  and their Related Pa rties  or thei r respective securities ) will be made available and who may receive such info rmation in accordance with the ass ignee’s  compliance procedures  and applicable laws , including Federal and s tate securities  laws . For the pu rposes  of this  Section 9.04 (b) , the terms  “Approved Fund ” and “Inelig ible Ins titu tion ” have the fol lowing meanings : 13 4  



 
 

 



 

  

 

“Approved Fund ” means  any Person (other than a natu ral person) that is  engaged in making, pu rchas ing, holding or inves ting i n bank loans  and s imilar extens ions  of c redit in the o rdinary cou rse of its  bus iness  and that is  adminis tered or managed by  (a) a Lender, (b ) an Af filiate of a Lender o r (c) an ent ity or an A ffil iate of an entity  that adminis ters  o r manages  a Lender. “Ineli gible Ins titu tion ” means  (a) a natu ral person, (b ) a Defaultin g Lender o r its  Lende r Parent, (c ) the Bo rrowers , any of their S ubs idiaries  or any o f their A ffil iates , (d) a company, i nves tment vehicle or t rus t fo r, or owned and ope rated fo r t he primary benef it of, a natu ral person or  relative(s ) thereof o r (e) a D isqualified Lender. (i ii) S ubject to acceptance and recording thereof pu rsuant to paragrap h (b) (iv) of this  Sectio n, fro m and after the effective date specified i n each Ass ignment and Assumption the ass ignee thereunder shall be a party hereto and, to the extent o f the interes t ass igned by such Ass ignment and Assumption, have the rights  and ob ligations  of a Lender under  this  Agreement, and the ass igning Lender thereun der shall, to the extent o f the inte res t ass igned by such Ass ignment and Assumption, be released from its  obligatio ns  under t his  Agreement (and, in the case of an Ass ignment and Assumption cover ing all o f the ass igning 

Lender’s  rig hts  and obligations  under  this  Agreement, such Lende r shall cease to be a party hereto but shall conti nue to be entitled t o the benefits  of Sections  2.15 , 2.16 , 2.17 and 9.03 ). Any ass ignment or t ransfer by a Lender of rights  or o bligations  under this  Agreement that d oes  not comply with this  Section 9.04 shall be t reated for  purposes  of this  Agreement as  a sale by such Lender o f a participatio n in such rights  and obl igations  in accordance with pa ragraph (c ) of this  Secti on. (iv ) The Ad minis trative Agen t, acting fo r this  purp os e as  a non-fiduciary agent o f each Borrower, shall maintain at one o f its  off ices  a copy of each Ass ignment and Assumption delivered to it and a reg is ter for the recordatio n of the names  and addresses  of the Lenders , and the Com mitment o f, and pr incipal amount (and s tated interes t) o f the L oans  and LC Disbursements  owing to, each Lende r pursuant to t he terms  hereof fro m time to t ime (the “Regis ter ”). The entries  in t he Regis ter shall be conclus ive, and the Borrowers , the Adm inis trative Agent, the Issuing Banks  and the Lenders  shall treat each Person whose name is  recorded i n the Regis ter pursuant to t he terms  hereof as  a Lende r hereunder for all purposes  of this  Agreement, not withs tanding notice to the cont rary. The Regis ter shall be available for inspection by the Company, 
any Issuing Bank and any Lender, at any reasonable time and fro m time to t ime upon reasonable pr ior not ice. (v) Upo n its  receipt of (x) a du ly completed Ass ignment and Assumption executed by an ass igning Lender and an ass ignee or (y) to the extent applicable, an ag reement incorpo rating an Ass ignment and Assumption by  reference pu rsuant to a Platf orm as  to which the Ad minis trati ve Agent and the parties  to the Ass ignment and Assumptio n are participan ts , the ass ignee ’s  completed Adminis trative Ques tionnaire (unless  the ass ignee shall already be a Lender hereunder),  the process ing and recordatio n fe e referred to in paragraph (b) o f this  Section and any written consent to such ass ignment requi red by parag raph (b ) of this  Secti on, the Admin is trative Agent shall accept such Ass ignment and Assumption and record t he info rmation contained therein in t he Regis ter; provided t hat if eithe r the ass igning Lender or the ass ignee shall have failed to make any payment required t o be made by it pu rsuant to Sec tion 2 .05(c) , 2.06(d ) or (e) , 2.07 (b) , 2.18 (d) o r 9.03 (c) , the Adm inis trative Agent shall have no ob ligation to  accept such Ass ignment and Assumption and record the in formati on therein i n the Regis ter unless  and until such payment shall have been made in ful l, together w ith all accrued inte res t thereon. No 



ass ignment shall be effective for pu rposes  of this  Agreement unless  it has  been recorded in the Regis ter as  provided in this  parag raph. 135  

 
 

 



 

  

 

(c) Any Lende r may, witho ut the consent of, o r notice to, any Bo rrower, the Adminis trat ive Agent, the Issuing Banks  or the Sw ingline Lender, sell participat ions  to one or more banks  or ot her entities  (a “Pa rticipant ”), o ther than an Ineligible Ins titution, in all or a po rtion o f such Lender ’s  rights  and obli gations  under this  Ag reement (includ ing all o r a portion  of its  Comm itment and the Loans  owing to i t); p rovided that (A) such Lende r’s  obligations  unde r this  Agreement shall remain unchanged, (B)  such Lender shall remai n solely respons ible to the othe r parties  hereto for the pe rfor mance of such obligations  and (C) the Borr owers , the Adminis trat ive Agent, the Issuing Banks  and the other Lenders  shall continue to deal solely and d irectly wit h such Lender in con nection with such Lende r’s  righ ts  and obligations  under this  Agreement. Any ag reement or ins t rument pu rsuant to which a Lende r sells  such a participation shall provi de that such Lender shall retain the sole right to enfo rce this  Agreement and to app rove any amendment, m odificatio n or waiver of any pr ovis ion of t his  Agreement; p rovided that such agreement o r ins tru ment may pro vide that such Lender w ill not, w ithout the consent o f the Part icipant, agr ee to any amendment, modi fication or wa i ver described in the firs t pr oviso to Section 9. 02(b)  that 

affects  such Participant. Each Lender that sells  a partici pation agrees , at any Borrowe r’s  reques t and expense, to use reasonable efforts  to coope rate with such Borrowe r to ef fectuate the provis ions  of Section 2.19 wi th respect to any Par ticipant. Each Borrower ag rees  that each Participant shall be entit led to the benefi ts  of Sections  2.15 , 2. 16 and 2.17 (subject to  the requi rements  and limitat ions  therein, includ ing the requi rements  under Section 2.17( f) and (g) (it being un ders tood that the docu mentation requ ired under Section 2.17 (f)  shall be delivered to the pa rticipating Lender and the info rmation and docu mentation requi red under 2.17 (g) wi ll be delivered t o the Borrowe rs  and the Adminis trat ive Agent) ) to the same extent as  if it were a Lender and had acqui red its  interes t by ass ignment pursuant to  paragraph (b) o f this  Section; p rovided that  such Participant (A) agrees  to be subject to the p rovis ions  of Sections  2.18 and 2.19 as  if i t were an ass ignee under paragraph ( b) of this  Section; and (B) shall not be enti tled to receive any g reater payment unde r Sections  2.15 o r 2.17 , with respect to any participat ion, than its  part icipating Lender would have been enti tled to receive, except to t he extent such entitlement to receive a greater payment results  f rom a Change in Law t hat occurs  after the Participant acqui red the  
applicable participation. To the extent pe rmitted by  law, each Participant also shall be entit led to the benefi ts  of Section 9.0 8 as  though it were a Lender, pr ovided such Participan t agrees  to be subject to Section 2.18 (c) as  though i t were a Lender.  Each Lende r that sells  a participation shall, acti ng solely for  this  purpose as  a non-fid uciary agent of  the Borrowe rs , maintain a regis ter o n which it enters  the name and add ress  of each Participant and the p rincipal amou nts  (and s tated interes t) o f each Participant ’s  interes t in the Loans  or othe r obligations  unde r the Loan D ocuments  (the “Par ticipant Regis ter ”); p rovid ed that no Lender shall have any ob ligation to d isclose all or any port ion of the Participant Regis ter (including  the identity of any Pa rticipant o r any info rmation relating to a Participant ’s  interes t in any Comm itments , Loans , Letters  of Credi t or its  othe r obligatio ns  under any Loan Docu ment) to any  Person except to the extent that such disclosure is  necessary to es tablish that such Commitment, Loan, Letter of C redit or other obl igation is  in reg is tered for m under Section 5f.10 3-1(c ) or P roposed Section 1.1 63-5( b) of  the United Sta tes  Treasury Regulations  (o r, in each case, any amended or successor vers ion). The entries  in the Pa rticipant Regis ter shall be conclus ive absent manifes t er ror, and such Lende r 



shall treat each Person whose name is  recorded in the Pa rticipant Regis ter as  the owner o f such participation for all purposes  of this  Agreement notwiths tanding any notice to the cont rary. Fo r the avoidance of d oubt, the Adm inis trative Agent (in its  capacity as  Adminis trat ive Agent) shall have no respons ibility fo r maintaini ng a Partici pant Regis ter. (d)  Any Lende r may at any time p ledge or ass ign a security interes t in all o r any por tion of  its  rights  unde r this  Agreement to secure obl igations  of such Lende r, including  without l imitatio n any pledge or ass ignment to secure obli gations  to a Federal Reserve Bank, and this  Section shall not apply to  any such pledge or ass ignment of a security i nteres t; prov ided that no such pledge or ass ignment o f a security inte res t shall release a Lender fro m any of its  obl igations  hereunder o r subs titute any such pledgee or ass ignee for such Lende r as  a party hereto. 136  

 
 

 



 

  

 

(e) Disqualified Lenders  . (i ) No ass ignment or pa rticipation shall be made t o any Person that was  a Disqualified Lender as  of the date (the “T rade Date ”) on which the ass igning Lender entered in to a binding ag reement to sell and ass ign or grant a pa rticipation in all or a po rtion o f its  rig hts  and obligations  under  this  Agreement to such Pe rson (unless  the Company has  consented to such ass ignment or participation i n writi ng in its  sole and absolute discretion, in w hich case s uch Person will not be cons idered a Disqualified Lender for the pu rpose of such ass ignment or par ticipation) . For the avoidance of doubt,  with respect to any ass ignee or Participant that becomes  a Disqualified Lende r after the applicable T rade Date (including as  a result o f the delivery  of a notice pu rsuant to, and/or  the expiratio n of the no tice period referred to in, the def inition o f “Disqualified Lender ”), (x) such ass ignee or Part icipant shall not ret roactively be disquali fied f rom being a Lender o r Partici pant and (y ) the execution by the Compan y of an Ass ignment and Assumption wi th respect to such ass ignee will not by its elf result in such ass ignee no longer being cons idered a Disqualified Lender. Any ass ignment o r participat ion in vio lation of this  clause (e)(i ) shall not be void, b ut the other provis ions  of this  clause (e) shall apply. (ii ) I f 

any ass ignment or participation is  made to any Disqualified Lender wit hout the Company ’s  prior w ritten consent in v iolation o f clause (i) above, o r if any Person becomes  a Disqualified Lende r after t he applicable T rade Date, the Company may, at its  sole expense and effor t, upon notice to the applicable Disqualified Lender and t he Adminis trati ve Agent, requi re such Disqualified Lende r to ass ign, without re course (in accordance with and subject to the res trictions  contained in this  Section 9.0 4 ), all o f its  interes t, rights  and obligati ons  under this  Agreement to one or m ore Persons  (ot her than an Ine ligible I ns titution) at the lesser of (x) the principal am ount thereo f and (y ) the amount that such Disqualified Lender paid to acqui re such interes ts , rights  and obligat ions  in each case plus  accrued interes t, accrued fees  and all other amounts  (othe r than pr incipal amounts ) payable t o it hereunde r. (ii i) Notwi ths tanding anything to the contra ry contained in th is  Agreement, Disqualif ied Lenders  to who m an ass ignment or part icipation is  made in vi olation o f clause (i) above (A ) will n ot have the righ t to (x ) receive in formati on, repor ts  or other materials  provi ded to Lende rs  by the Company, the Adm inis trative Agent o r any ot her Lender, (y) attend o r part icipate in meetings  attended by the Lenders  (o r any of t hem) and the 
Adminis trative Agent, o r (z) access  any electronic s ite es tablished for the Lenders  or conf idential commu nications  fro m counsel to or financial advisors  of t he Adminis trat ive Agent or the Lenders  and (B) (x) for pu rposes  of any consent to any amendment, waive r or mo dification of, o r any action under, and for the purpose of any d irection to the Adminis trat ive Agent or any Lender to undertake any action (or refrain from taking any action)  under this  Ag reement or any ot her Loan D ocument, each Disqualified Lender will  be deemed to have consented in the same propo rtion as  the Lenders  that a re not Disqualif ied Lenders  consented to such matter, and ( y) fo r purp oses  of voting on any plan o f reo rganization, each Disqualified Lender par ty hereto he reby agrees  (1) not  to vote on such plan o f reorgan ization, (2 ) if such Disqualif ied Lender d oes  vote on such plan of reo rganization notw iths tanding the res tr iction in the foregoin g clause (1) , such vote will be deemed not to be in g ood faith and shall be “des ignated” pursuant t o Section 1126 (e) o f the Bankruptcy Code ( or any s imila r provis ion in any other app licable laws), and such vote shall not be counted in dete rmining w hether the applicable class  has  accepted or rejected such plan of reorganization in accordance with Section  1126(c)  of the Bankru ptcy Code (or any 



s imilar provis ion in any other app licable laws) and (3)  not to contes t any reques t by any pa rty fo r a determ ination by the Bankr uptcy Court (or ot her applicable cour t of competent jurisdiction ) ef fectuating the fo regoing clause (2)  . 137  

 
 

 



 

  

 

(iv) The Adminis trat ive Agent shall have the righ t, and the Company hereby  express ly authorizes  the Adminis tra tive Agent, to (A) pos t the lis t o f Disqualified Lenders  pro vided by the Company and any u pdates  thereto f rom time to time (co llectively, the “DQ Lis t ”) on an App roved Elect ronic Plat form , including t hat porti on of such Appr oved Elect ronic Plat form that is  des ignated for “publ ic s ide” Lenders  and/or (B) pro vide the DQ L is t to each Lender o r potential Lender req ues ting the same. (v) The Adminis t rative Agent and the Lenders  shall not be respons ible or have any l iability for, o r have any duty to ascertain, inquire into, monitor  or enfo rce, compliance with t he provis ions  hereof  relating t o Disqualified Lenders . Without limitin g the generality of the f oregoing, nei ther the Adm inis trative Agent n or any Lender shall (x ) be obligated to ascertain, monito r or inq uire as  to whether any ot he r Lende r or Participant o r prospective Lender or Participant is  a Disqualified Lende r or (y) have any liabi lity with respect to or ar is ing out of any ass ignment o r participat ion of Loans , or disclosure o f confidential info rmation, by any  other Pe rson to any Disqualified Lender. SEC TION 9.05. Survival  . All covenants , agreeme nts , representations  and warranties  made by the Loan Pa rt ies  in the Loan Documents  and in the 

certificates  or other ins truments  delivered in connection with or pu rsuant to this  Agreement o r any other Loan Document shall be cons idered to have been relied upon b y the other pa rties  hereto and shall survive the executio n and delivery o f the Loan Documents  and the making o f any L oans  and issuance of any Letters  of Credit,  regardless  of any inves tigatio n made by any such other par ty or on its  behalf and notwi ths tanding that the Ad minis trative Agen t, any Issuing Bank or any Lender may have had not ice or knowledge o f any Default o r incor rect representation o r warran ty at the time any c redit is  extende d hereunder, and shall continue in full force and ef fect until the Final Release Conditions  have been satis fied. The provis ions  of Sections  2.15 , 2.16 , 2.17 and 9.03 and A rticle VI II shall survive and remain in full fo rce and effect regardless  of the consummation o f the t ransactions  contemplated hereby, the repaymen t of the Loans , the expiratio n or ter mination o f the Let ters  of Credit  and the Commit ments  or the ter mination o f this  Agreement o r any other  Loan Document  or any p rovis ion hereo f or the reof. S ECT ION 9.06. Counterpa rts ; Integ ration; Effecti veness ; Electronic E xecution . This  Agreement may be executed in counterparts  (and by d iffe rent parties  hereto o n dif ferent counter parts ), each of which 
shall cons titute an original, but  all of which w hen taken together shall cons titu te a s ingle contract. Th is  Agreement, the othe r Loan Documen ts  and any separate letter agreements  with respect to (i) fees  payable to the Adminis trative Agen t and (ii ) increases  or reductions  of the Issuing Bank Subli mit of the Issuing Bank cons titute the entire con tract among the pa rties  relating to  the subject matter he reof and supersede any and all previous  agreements  and unde rs tandings , oral or  written, relating to the subject matter hereo f. Except as  pro vided in Sectio n 4.01 , this  Ag reement shall become effective when i t shall h ave been executed by the Adminis trative Agent and when t he Adminis trati ve Agent shall have received counterpar ts  hereof which, when taken together, bear t he s ignatures  of each of the ot her parties  hereto, and thereafter shall be b inding upon an d inure to the benefit o f the parties  hereto and their respective successors  and ass igns . Delivery of an executed counterpart of a s ignatu re page of this  Ag reement by telecopy, e-mai led.pdf o r any other elect ronic means  that rep roduces  an image of the actual executed s ignature page shall be ef fective as  delivery of a manual ly executed counterpart of this  Ag reement. Th e words  “execution,” “s igned,” “s ignature,” “delivery,” and words  of like i mport in or relating to 



any document to be s igned in connection wi th this  Agreement and the transactions  contemplated hereby shall be deemed to  include E lectronic Si gnatures , deliveries  or the keeping of records  in electronic form, each o f which shall be of t he same legal effect, validity or enfo rceability as  a manually executed s ignature, ph ys ical delivery thereo f or t he use of a paper-based recordkeeping sys tem, as  the case may be, to the extent and as  provided for in any app licable law, including  the Federal Electronic Signatures  in Glo bal and National Comme rce Act, the New York S tate Electr onic Signatu res  and Records  Act, or any other 138  

 
 

 



 

  

 

s imilar s tate laws  based on the Uniform Electronic Transactions  Act; pro vided that noth ing herein shall require the Adm inis trative Agent to accept electronic s ignatures  in any f orm o r fo rmat withou t its  prio r wri tten consent. SEC TION 9.07. Severabili ty . Any pro vis ion of any Loan Document held to be invalid, illegal or u nenforceable in any j urisdiction shall, as  to such jur isdiction, be inef fective to the extent o f such invalidity,  illegality o r unenfo rceability wi thout af fecting the validi ty, legality and en forceabilit y of the remaining p rovis ions  thereof;  and the invalidi ty of a par ticular p rovis ion in a par ticular ju r isdiction shall not invalidate such prov is ion in any other  jurisdictio n. SEC TION 9.0 8. Right of Setof f . If  an Event o f Default shall have occur red and be continui ng, each Lender, the Issuing Bank and each of their respective Affiliates  is  hereby autho rized at any time and from time to ti me, to the f ulles t extent permi tted by law, to set of f and apply any and al l depos its  (general or special, ti me or demand, p rovis ional o r final ) at any time held,  and other ob ligations  at any time ow ing, by such Lender , the Issuing Bank or any such Af filiate, to o r fo r the credit o r the account of  any Loan Party agains t any and all o f the Secured Obligations  held by such Lender, the Issuing Bank or their respective Affiliates , 

irrespective of whether or not such Lender, the Issuing Bank or their respective Af filiates  shall have made any demand under  the Loan Documen ts  and although such obligations  may be con tingent or unmatured o r are owed to a b ranch off ice or Af filiate of  such Lender o r the Issuing Bank dif ferent f rom the b ranch off ice or Af filiate hold ing such depos it or obl igated on such indebtedness ; provided that in the event that any Defau lting Lender shall exercise any such right o f setoff, (x) all amo unts  so set off s hall be paid over i mmediately to the Adminis t rative Agent fo r fu rther applicati on in accordance with the provis ions  of Section 2.20 and, pending such payment, shall be segregated by such Defaul ting Lende r f rom its  other funds  and deemed held in t rus t fo r the benefit of the Adm inis trative Agent, the Issuing Bank, and the Lenders , and (y) the Defau lting Lender shall prov ide promp tly to the Ad minis trative Agen t a s tatement describing in reasonable detail the Secured Obligat ions  owing to such Defaulti ng Lender as  to wh ich it exercised such right o f setoff. The applicable Lender, the Issuing Bank or such Af filiate shall not ify the Bo rrower Representative and the Ad minis trative Agent  of such setoff o r application,  provided that any failure to give or any delay i n giving such notice shall not a ffect the valid ity of 
any such setoff or application un der this  Section. The r ights  of each Lende r, the Issuing Bank and their respective Affil iates  under this  Section are i n addition t o other rights  and remedies  (incl uding othe r rights  o f setoff ) that such Lender, the Issuing Bank or thei r respective Aff iliates  may have. SEC TION 9.09.  Governing Law; Jurisdiction ; Consent to Service o f Process  . (a) The Loan Docu ments  (other t han those containing a contra ry express  choice of la w prov is ion) shall be governed b y and cons trued in accordance with the internal laws  of the State of New York, but g iving ef fect to federal  laws  applicable to national banks . (b) Each of t he Lenders  and the Adm inis trative Agent he reby ir revocably and uncondit ionally agrees  that, notwi ths tanding the gove rning law pr ovis ions  of any applicable Loan Document, any claims  b rought agains t the Adm inis trative Agent b y any Secured Pa rty relati ng to this  Ag reement, any other Loan Document, t he Collateral or the consummation o r adminis trat ion of t he transactions  contemplated hereby o r thereby shall be cons trued in accordance with and gover ned by the law of the State of New Yo rk. (c ) Each of the parties  hereto he reby ir revocably and unconditio nally submits , fo r itself and its  propert y, to the exclus ive jur isdiction of any U. S. federal or New York s tate cou rt 



s itting in New York, New Yo rk, and any appellate cour t fro m any thereo f, in any action o r proceeding a ris ing out o f or rela ting to any Loan Documents , the t ransactions  relating hereto o r thereto, o r fo r recognit ion or en forcement o f any judgment, an d each of the part ies  hereto hereby ir revocably and uncondit ionally agrees  that all clai ms  139 

 
 

 



 

  

 

in respect of any such action or p roceeding may (and any such claims , cross -claims  or third pa rty claims  brou ght agains t the Admin is trative Agent o r any of its  Related Par ties  may only) be hear d and determined in such New York State o r, to the extent permitted by law, in such Federal cou rt. Each o f the part ies  hereto agrees  that a final judg ment in any such action or  proceeding shall be conclus ive and may be enfo rced in othe r jurisdictio ns  by suit on the judgmen t or in any other manne r provided by law. Nothing in this  Agreement o r any other Loan Document shall a ffect any r ight that the Ad minis trative Age nt, the Issuing Bank or any Lende r may othe rwise have to bring any action  or p roceeding relating to this  Agreement o r any other Loan Document agains t any Loan Par ty or i ts  properties  in the cou rts  of any ju risdiction. (d) Each Loan Pa rty hereby i rrevocably and u nconditionally  waives , to the fulles t extent i t may legally and e ffectively do so, any ob jection which it may now or he reafter have to t he laying of venue o f any suit, action o r proceeding a ris ing out o f or relat ing to th is  Agreement or any o ther L oan Document in any cou rt refe rred to in paragraph (c) of  this  Section. Each of the par ties  hereto hereby i r revocably waives , to the fulles t extent pe rmitted by law, the defense of an inconvenient foru m to 

the maintenance of such action or p roceeding in any such court. (e) Each party to t his  Agreement ir revocably consents  to service of process  in the manner p rovided for not ices  in Section 9.01 . Not hing in th is  Agreement or any o ther Loan Document will a ffect the right o f any party to  this  Agreement to serve p rocess  in any other manner pe rmitted by law. SEC TION 9.10 . WAIVER O F JURY TRIAL . EACH PAR TY HERE TO H EREBY WAIV ES, TO TH E FU LL ES T EX TEN T P ERMIT TED BY AP PL ICABLE LAW, ANY RIGH T I T MAY HAVE TO A TRIA L BY JURY IN ANY L EGA L PROCE EDIN G DIRECT LY OR INDIR ECTL Y ARISING O UT OF OR R ELA TING TO TH IS AGRE EMEN T, ANY OTH ER LOAN DOCUMEN T OR TH E TRANSACTION S CONT EMPLA TED H EREBY OR TH EREBY (WHE THER BAS ED ON CONTRACT, TORT OR ANY O THER THEORY). EACH PARTY H ERE TO (a ) CERT IFI ES THAT NO R EPRE SEN TAT IVE OR O THER AG ENT (INCLUD ING ANY AT TORNEY ) OF ANY O THER PAR TY HAS R EPRES EN TED, EXPRE SS LY OR OTH ERWIS E, THA T SUCH OTH ER PAR TY WOULD NO T, IN THE EVEN T OF LI TIGA TION, SE EK TO E NFORCE TH E FOREGO ING WAIV ER AND (b) ACKNOW LEDG ES THAT IT AND THE 
OTHER PAR TI ES HER ETO HAV E BE EN INDUC ED TO ENT ER IN TO TH IS AGRE EMEN T BY, AMONG OTHER THING S, TH E MUTUA L WAIV ERS AND CERT IFICA TION S IN THIS SEC TION. S ECT ION 9.11. Headings  . Art icle and Section headings  and the Table of Contents  used herein are for convenience of  reference only,  are not par t of this  Ag reement and shall not af fect the cons truction o f, or be taken into cons ideration in interp reting, th is  Agreement. S ECTION 9.12. Confiden tiality . Each of the Ad minis trative Agent,  the Issuing Banks  and the Lenders  agrees  to maintain the confidenti ality of the I nfor mation (as  defined below), except that Info rmation may be disclosed (a) to its  and its  Af filiates ’ di rectors , of ficers , employees  and agents , including accountants , legal counsel and other adviso rs  (it being un ders tood that the Persons  to whom such disclosure is  made will be in formed o f the confi dential nature o f such Info rmation and  ins tructed to keep such In format ion confiden tial), (b) to t he extent reques ted by any Govern mental Autho rity ( including any self -regulato ry author ity, such as  the National Association of Insurance Comm iss ioners ), (c) to the extent requi red by any Requiremen t of Law or regu lations  or by any subpoena o r s imilar legal p rocess , (d) to any othe r party t o this  



Agreement, (e) in  connection with t he exercise of any remedies  under t his  Agreement or any other Loan Document o r any suit, action or proceeding relat ing to this  Ag reement or any ot her Loan D ocument or the enforcement o f rig hts  hereunder o r thereunder, (f ) subject to an agreement contain ing prov is ions  subs tantially the same as  those of this  Section, to (1 ) any ass ignee of or Pa rticipant in, o r any prospective ass ignee of or Participant in, any of i ts  rights  or o bligations  under 140  

 
 

 



 

  

 

this  Agreement (it bei ng unders tood that the DQ Lis t may be disclosed to any ass ignee or Participant, o r prospective ass ignee or Participan t, in reliance on t his  clause (f) ) or (2 ) any actual or prospective counterpa rty (o r its  advisors ) to any swap or derivative t ransaction relating to an y Borrowe r and its  obligations , (g) on a con fidential bas is  to (1 ) any rating agency i n connection with rating the Company  or its  Subs id iaries  or the credi t facilities  pr ovided fo r herein o r (2 ) the CUSI P Service Bureau o r any s imilar agency in con nection with the iss uance and monitoring o f CUSIP numbers  with respect to the credit  facilities  provided for here in, (h ) with the consent of the Company or (i) t o the extent such Inf ormation  (1) becomes  publicly available other than as  a result of a breach of this  Section or  (2) beco mes  available to the Adminis trat ive Agent, the Issuing Banks  or any Lender on a noncon fidential bas is  fro m a source other than t he Company. For  the purposes  of this  Secti on, “Info rmation ” means  all infor mation received f rom the Com pany relating to the Company o r its  bus iness , whether or not ident ified at the t ime of deli very as  confidential, o ther than (x) any such inf ormatio n that is  available to the Adm inis trativ e Agent, any Issuing Bank or any Lender  on a nonconfi dential bas is  prior t o disclosure by the 

Company, (y) any such in formati on that is  independently develo ped, discovered or ar rived at by t he Adminis trati ve Agent, any Issuing Bank or any Lender and (z) inf ormation  pertaining to this  Agreement routinely p rovided by a rrangers  to data service p roviders , includi ng league table prov iders , that serve the lending indus try; p rovided that, in the case of info rmation received from  the Company afte r the date hereof, such in format ion is  clearly identi fied at the ti me of delive ry as  confidential. Any  Person requi red to main tain the confi dentiality o f In formati on as  provided in t his  Section shall be cons idered to h ave complied with its  obligat ion to do so i f such Person has  exercised the same degree of care to maintain the con fidentiali ty of such In format ion as  such Person would accord to i ts  own confidential info rmation. EACH L ENDER ACKNOWL EDGE S THA T IN FORMATION AS DEF INED IN TH E IMMED IAT ELY PRECED ING PARAGRAPH FURN ISHED TO I T PURSUAN T TO TH IS AGRE EMEN T MAY INCLUD E MNPI CONCERN ING TH E COMPANY AND I TS RE LAT ED PAR TI ES OR TH EIR RE SP ECTIV E S ECURIT IES , AND CONFIRMS THAT IT HAS D EV ELOP ED COMPL IANCE  PROCEDURES RE GARDING TH E US E OF MNP I AND TH A T I T WI LL HAND LE SUCH 
MNPI IN ACCORDANCE WI TH THOS E PROCEDUR ES AND A PPL ICABLE LAW, INC LUDING FED ERAL AND S TA TE S ECURIT IE S LAW S. AL L INFORMA TION, INC LUDING R EQUES TS FOR WAIVERS AND  AMENDMEN TS, FURN ISHED BY THE COMPANY OR THE ADMIN IS TRATIV E AGEN T PUR SUANT TO, OR IN THE COURS E OF ADMIN IST ERING, THIS AGR EEM ENT W IL L BE SYND ICAT E- LEV EL INFORMATION, WH ICH MAY CONTAIN MNP I ABOUT THE COMPANY, THE O THER LOAN PART IE S AND TH EIR RE LA TED PAR TI ES OR TH EIR R ESP ECTIV E S ECURIT IE S. ACCORDINGLY, EACH L ENDER RE PRES ENT S TO THE COMPANY AND THE  ADMINIS TRAT IVE AG ENT THAT  IT H AS ID ENT IFI ED IN IT S ADMINI STRAT IVE QU ES TIONNA IRE A CRED IT CON TACT WHO MAY RECE IVE INFORMATION THA T MAY CONTAIN MNP I IN ACCORDANCE WI TH I TS COMPL IANCE PROC EDURES AND A PP LICABL E LAW. SECT ION 9.13. U SA PATR IOT Act . Each Lende r that is  subject to the requi rements  of the Patriot Ac t hereby noti fies  each Loan Part y that pursuant to  the requi rements  of the Pat riot Act, i t  is  required to obtain , verif y and record i nfor mation that i dentifies  such Loan Pa rty, which 



informat ion includes  the name and address  of such Loan Party and othe r info rmation that will allow  such Lender to i dentify such Loan Party in accordance with the Pat riot Act. SEC TION 9.14. Several Obligat ions ; Nonreliance; Violat ion of Law . The respective  obligations  of the Lenders  hereunde r are several and not joi nt and the fail ure of any Lender to  make any Loan o r perf orm any o f its  obligati ons  hereunder shall not relieve any other Lender from any o f its  obligat ions  hereunder. Each Lender he reby represents  that it is  not relying on  or look ing to any ma rgin s tock (as  141  

 
 

 



 

  

 

defined in Regulation U o f the Board) for t he repayment o f the Borrow ings  provided for he rein. Anything con tained in this  Ag reement to the cont rary notwi ths tanding, neither the Issuing Bank nor any Lender shall be obligated to extend credit to the Borr owers  in violatio n of any Require ment of Law. S ECTION 9. 15. Disclosure . Each Loan Party, each Lender and the Issuing Bank hereby acknowledges  and agrees  that the Adminis trative Agent  and/or i ts  Affiliates  f rom ti me to time may hold inves tments  in, make ot her loans  to or have other relat ionships  with any of the Loan Pa rties  and their respective Affili ates . SECTION 9.16 . Appointmen t for Perfecti on . Each Lender hereby appo ints  each other Lende r as  its  agent for the pu rpose of per fecting L iens , for the benef it of t he Adminis trat ive Agent and the Secured Parties , in assets  which, in accordance with Article 9 o f the UCC or any othe r applicable law can be perfected on ly by possess ion or control. Should any Lender (o ther than the Ad minis trative Agent ) obtain p ossess ion or control of any such Collateral, such Lender shall noti fy the Admin is trative Agent the reof, and, p romptly upon the Admi nis trative Agent ’s  reques t therefor  shall deliver such Collateral to the Adminis trative Agent o r otherw ise deal with such Collateral in accordance with the 

Adminis trative Agent ’s  ins tructions . S ECTION 9.17. Inte res t Rate Limitati on . Notwiths tanding  anything herei n to the cont rary, i f at any time the in teres t rate applicable to any Loan, togethe r with all fees , charges  and other amounts  which are t reated as  interes t on such Loan under appl icable law (collectively t he “Charges  ”), shall exceed the maximum lawfu l rate (the “Maximu m Rate ”) which may be cont racted for, char ged, taken, received or reserved by the Lende r holding such Loan in accordance with appl icable law, the rate of interes t payable in respect of such Loan hereunder, together with a ll Charges  payable in respect thereof, shall be lim ited to the Maximum  Rate and, to the extent lawfu l, the interes t and Charges  that woul d have been payable in respect of such Loan bu t were not payable as  a result of the operation o f this  Section shall be cum ulated and the interes t and Charges  payable to such Lende r in respec t of o ther L oans  or periods  shall be increased (but n ot above the Maximum Rate there for ) until such cumulated amo unt, togethe r with inte res t thereon at the NYFRB Rate to the date o f repayment, shall have been received by s uch Lender. S ECTION 9.18. Release of Loan Guaranto rs  . (a) A Loan Gu arantor shall automatically be released from i ts  obligations  under t he Loan Guarant y upon the 
consummation of any t ransaction permitted by this  Agreement as  a result of which such Loan Guaranto r ceases  to be a Subs idiary; prov ided that, if  so required by this  Agreement, the Requi red Lenders  shall have consented to such transaction and the ter ms  of such consent shall not have provided ot herwise. In connection w ith any term ination o r release pursuant to this  Section,  the Adminis t rative Agent shall (and is  hereby irrevocably au thorized by each Lender to) execute and del iver to any Loan Par ty, at such Loan Pa rty’s  expense, all documents  that such Loan Party shall reasonably reques t to ev idence such termination o r release. Any execution and delive ry of documen ts  pursuant to this  Section  shall be without recourse to or war ranty by the Ad minis trative Agen t. (b) Furt her, the Admi nis trative Agent may (and is  hereby i rrevocably autho rized by each Lender to), upon  the reques t of the Com pany, release any Loan Guaranto r f rom its  obli gations  under the Loan Guaranty i f (i ) such Loan Guaran tor is  no lon ger a Material Subs idia ry or is  othe rwise not requi red pursuant to the terms  of th is  Agreement to p rovide a Loan Gua ranty or (ii)  such release  is  approved, authorized or ratified b y the requis ite Lenders  pursua nt to Section 9.02 .  (c) At such ti me as  (i) the p rincipal and inte res t on the Loans , the fees , expenses  



and other amounts  payable under t he Loan Documents  and the o ther Secured Ob ligations  (ot her than Banking Se rvices  Obligations , Swap Ag reement Obligatio ns  and Unliquidated Obli gations , in each case, not then 142  

 
 

 



 

  

 

due and payable) shall have been paid in full  in cash, (ii) the Commitmen ts  shall have been terminated, and (i ii) no Letters  of  Credit shall be outs tanding (or any ou ts tanding Lette rs  of Credit shall have been cash collateralized or backs topped pursuant to ar rangements  reasonably satis factory to the Ad minis trative Agent  and the applicable Issuing Bank) (the conditions  set fo rth in the p receding clauses  (i) , (i i) and ( iii) , co llective ly, the “Fi nal Release Conditions  ”), the Loan Guaranty and  all obligati ons  (other t han those express ly s tated to survive such termination ) of each L oan Guarantor thereunder shall auto matically terminate, al l without del ivery of  any ins trument or per formance o f any act by any Person. SECT ION 9.19. Intercredi tor Ag reements  . Without li miting the aut hority granted to t he Adminis trati ve Agent in Ar ticle VII I hereof, each Lender (and each Pe rson that becomes  a Lender hereun der pursuant to  Section 9.04 ) hereby autho rizes  and directs  the Adminis t rative Agent to ente r into any Intercredi tor Agreemen t on behalf o f such Lender and ag rees  that the Adminis trati ve Agent may take such actions  on its  behalf as  is  contemplated by the te rms  of such Inte rcreditor  Agreement. I n the event of any co nflict between the ter ms  of any Inte rcredito r Agreement and th is  Agreement, the ter ms  of such 

Intercredito r Agreement shall go vern and cont rol. S ECTION 9.20. Marketing Consent . The Borrowe rs  hereby authorize JPMCB and its  affiliates  (col lectively, the “JPMCB Parties  ”), at thei r respective sole expense, but without any pr ior appr oval by any Bor rower, to i nclude the Borrowe rs ’ names  and logos  in advertis ing s licks  pos ted on thei r internet s ites , in pi tchbooks  or sent in mai lings  to prospective cus tomers  and to g ive such other publici ty to this  Agreement  as  each may from ti me to time dete rmine in i ts  sole discretion. Notwiths tanding t he foregoi ng, JPMCB Parties  shall not publish the Bor rowers ’ n ames  in a newspaper or magazine without obtaini ng the Borr owers ’ pri or wr itten approval. The fo regoing autho rization shall remain in ef fect unless  and until the Bor rower Representative noti fies  JPMCB in writing that such author ization is  revoked. S ECT ION 9.21. Acknowledge ment and Consent to Bail-In  of EEA Financial Ins titu tions  . Notwiths tanding any thing to t he contrary in any Loan Docu ment or in  any other agreemen t, a rrangement or unders tandin g among any such parties , each party here to acknowledges  that any liabilit y of any EEA Financial Ins tit ution aris ing under any Loan Document may be subject to the Write-Down and Conve rs ion Powers  of an E EA Resolution Author ity and agrees  and 
consents  to, and acknowledges  and agrees  to be bound by: (a) the applicatio n of any Wr ite-Down and Conve rs ion Powers  by an EEA Resolution Au thority  to any such liabilit ies  aris ing hereunder which may be payable to it by any party hereto  that is  an E EA Financial Ins titution ; and (b ) the effects  of any Bail -In Actio n on any such liabilit y, including, if applicable: (i) a reduction in full o r in part o r cancellation o f any such liability; (ii ) a convers ion of all , or a po rtion o f, such liability i nto shares  or other ins truments  of ow nership in such E EA Financial Ins titutio n, its  parent entit y, or a br idge ins tituti on that m ay be issued to it or otherwise confer red on it, and that such shares  or other ins tru ments  of ownership w ill be accepted by it in l ieu of any rights  with respect to any such liability unde r this  Agreement o r any other Loan Document; or ( iii) t he variation o f the ter ms  of such liability in connection with the exercise of the Wri te-Down and Convers ion Powers  of any EEA Resolution A uthori ty. S ECTION 9. 22. No Fiducia ry Duty, etc. 143  



 
 

 



 

  

 

(a) Each Bor rower acknowledges  and agrees , and acknowledges  its  Subs idiaries ’ unders tandin g, that no Credi t Party w ill have any obligat ions  except those obligations  express ly set forth he rein and in the ot her Loan D ocuments  and each Credit Party is  acting solely in the capacity of an a rm’s  length cont ractual counterpa rty to each Bor rower with respect to the Loan Documen ts  and the transactions  contemplated herein and therein and not as  a financial adv isor or a f iduciary to,  or an agent o f, any Borrowe r or any ot her person. Each Borrower ag rees  that it will no t assert any claim agains t any Credit Par ty based on an alleged breach of f iducia ry dut y by such Credit Par ty in connection wi th this  Agreement and the transactions  contemplated hereby. A dditionally , each Borrower acknowledges  and agrees  that no Credi t Party is  advis ing any Borrower as  to any legal, tax, inves tment, accounting, regulatory  or any othe r matters  in any j urisdiction. Each Borrowe r shall consult with i ts  own advisors  concerning such matters  and shall be respons ible fo r making i ts  own independent inves tigation and app raisal of the t ransactions  contemplated herein o r in the othe r Loan Documen ts , and the Credit Par ties  shall have no respons ibility or liability to any Borrowe r with respect thereto. (b)  Each Bor rower fu rther acknowledges  and 

agrees , and acknowledges  its  Subs idiaries ’ unders tanding, that each Credit Party, toget her with i ts  Affil iates , is  a full service securities  or banking firm engaged in securities  trading and b rokerage activit ies  as  well a s  providing inves tment banking and o ther f inancial services . In the ordi nary course of b us iness , any Credit Party may p rovide  inves tment banki ng and other financial services  to, and/or acqui re, hold o r sell, for its  own accounts  and the accounts  of cus tomers , equity, debt and o ther securities  and financial ins truments  (inc luding bank loans  and othe r obligatio ns) of, any Bor rower and o ther companies  with which any Borrowe r may have comme rcial or othe r relationships . With respect to any securities  and/or f inancial ins trumen ts  so held by any Credit Par ty or any o f its  cus tomers , all ri ghts  in respect of such securities  and financial ins t ruments , including  any voting rights , will be exe rcised by the holder o f the righ ts , in its  sole discretion. (c)  In addit ion, each Borrower acknow ledges  and agrees , and acknowledges  its  Subs idiaries ’ unders tanding, that each Credit Party and i ts  affiliates  may be p roviding deb t financing, equ ity capital or  other services  (includ ing financial adv isory services) to other co mpanies  in respect of which a Borrowe r may have conflict ing interes ts  regard ing the transactions  described 
herein and otherwise. No Credit Party wi ll use confidential i nfor mation obtained from  any Borrowe r by vir tue of the t ransactions  contemplated by the L oan Documents  or its  othe r relationships  with such Bor rower in connecti on with the pe rfor mance by such Credit Part y of services  for other companies , and no Credi t Party w ill fu rnish any such info rmation t o other compan ies . Each Borrower also acknowledges  that no Cred it Part y has  any obligation to use in connection with the t ransactions  contemplated by the Loan Documents , or to furn ish to any Borrowe r, confident ial info rmation o btained f rom other co mpanies . SECT ION 9.23. Acknowledgement Regar ding Any Su pported Q FC s . To the extent that the Loan Documen ts  provide support,  through  a guarantee or othe rwise, for Swap Agreements  or any o ther agreement o r ins tru ment that is  a QFC (such support “Q FC Credit Supp ort ”, and each such QFC, a “Suppor ted QFC ”), the pa rties  acknowledge and agree as  follows  with respect to the resolution power o f the Fede ral Depos it Insurance Corpo ra tion under the Federal Depos it Insurance Act and Tit le II o f the Dodd -Frank Wall Street Refo rm and Consumer P rotection Act (together w ith the regu lations  prom ulgated thereunder, the “U. S. Special Resolution Regimes  ”) in respect of such Supported Q FC and 



QFC Credit Suppo rt (wi th the prov is ions  below applicable notwiths tanding that the L oan Documents  and any Suppo rted QFC may in fact be s tated to be governed by the laws  of the State o f New York and/ or of the United States  or  any other s tate of the United States ): In the event a Covered Entity that is  party to a Supported Q FC (each, a “Covered Party ” ) becomes  subject to a proceeding under a U. S. Special Resolution Regime, the t ransfer o f such Supported Q FC and the benefit o f such QFC Credit S upport (and any inte res t and obligation in or under  such Supported Q FC and such QFC Credit Suppo rt, and  any rights  in pro perty securing such Supp orted QFC 144  

 
 

 



 

  

 

or such QFC Credit Suppo rt) fro m such Covered Party wi ll be effective t o the same extent as  the transfer would be effective under  the U.S. S pecial Resolution Regime if the Supported Q FC a nd such QFC Credit Supp ort (and any such interes t, obligatio n and rights  in propert y) were gove rned by the laws  of the Un ited States  or a s tate of t he United States . In t he event a Covered Party o r a BHC Act Affi liate of a Covered Party becomes  subject to a proceeding unde r a U.S. Special Resolution Regi me, Default Rights  under the Loan Documen ts  that might o therwise apply to such Suppo rted QFC o r any QFC Cre dit Suppor t that may be exercised agains t such Covered Party a re permit ted to be exercised to no g reater extent than such Default Righ ts  could be exercised under the U.S. Special Resolution Regime if the Suppo rted QFC and the Loan Documents  were governed by  the laws  of the United States  or a s tate of the United States . Without li mitation o f the f oregoing, i t is  unders tood and agreed t hat rights  and remedies  of the parties  with respect to a Defaulting Lender shall in n o event a ffect the rights  of any Cove red Party w ith respect to a Suppo rted QFC o r any QFC Credit Support . ARTIC LE X Loan Guaranty SE CTION 10.01.Gua ranty . Each Loan Guaranto r (othe r than those that have delive red a separate 

Guaranty) hereby ag rees  that it is  jointly and severally  liable fo r, and, as  a primary obligo r and not merel y as  surety, absolutely, unconditional ly and ir revocably guarantees  to the Secu red Parties , the p rompt paymen t when due, whether at s tated matu rity, upo n acceleration or ot herwise, and at a ll times  thereaf ter, of the Secured Obli gations  and all cos ts  and expenses , including, without lim itation, all cou rt cos ts  and attorneys’ and pa ralegals ’ fees  and expenses  paid or incurred by the Ad minis trati ve Agent, the Issuing Bank and the Lende rs  in endeavoring t o collect all or any part of  the Secured Obl igations  fro m , or in prosecuting any acti on agains t, any Borrowe r, any Loan Gua rantor o r any other g uarantor o f all o r any part o f the Secured Ob ligations  (such cos ts  and expenses , together with the Secured Obl igations , collectively the “Guaran teed Obligations  ”; prov ided , however , t hat the defini tion of “Gua ranteed Obligations  ” shall not create any gua rantee by any Loan Gua rantor o f (o r grant o f security inte res t by any Loan Guaran tor to suppo rt, as  applicable) any Excluded Swap Obl igations  of such Loan G uarantor for pu rposes  of determin ing any obligat ions  of any Loan Guarantor ). Each Loan Guaranto r fu rther ag rees  that the Guaranteed Obligations  may be extended o r renewed in whole o r in par t without n otice 
to or fu rther assent from  it, and that i t remains  bound up on its  guarantee notwi ths tanding any such extens ion or renewal. Al l terms  of this  Loan Guaran ty apply to and may be enforced by o r on behalf  of any domestic o r fo reign branch o r Aff iliate of any Lender that ex tended any porti on of the Gua ranteed Obligations . S ECT ION 10.02.Guaran ty of Payment . T his  Loan Guaranty is  a guaranty of pay ment and not o f collection. Each Loan Guaran tor waives  any righ t to requi re the Admin is trative Agent, the Issuing Bank or any Lende r to sue any Borrowe r, any Loan Gua rantor, any o ther guaranto r of, or any othe r  Person obligated fo r, all o r any part o f the Guaranteed Obli gations  (each, an “Obligated Pa rty ”), o r otherwise to enf orce its  payment agains t any collateral securi ng all or any pa rt of the Guaranteed Obligati ons . SEC TION 10.03.No  Discharge or Dim inishment of Loan Guaranty . (a) Except as  otherwise provided for he rein, the obli gations  of each Loan Gua rantor he reunder are uncondi tional and absolute and not subjec t to  any reduction, limitati on, impai rment or terminati on fo r any reason (othe r than the indefeas ible payment in ful l in cash of the Guaranteed Obl igations), includ ing: ( i) any claim o f waiver, rel ease, extens ion, renewal, settlement, surrender, alteration o r comp romise of any o f the Guaranteed 



Obligations , by operation  of law o r otherwise; ( ii) any change in t he corporate exis tence, s tructure o r ownership o f any Bor rower or any other Obli gated Party liable for  any of the Gua ranteed Obligations ; (iii) any insolvency, bankruptcy, reorganization  or othe r s imilar p roceeding affecti ng any Obligated Pa rty or  their assets  or any resulting release or discharge of 145  

 
 

 



 

  

 

any obligation of  any Obligated Pa rty; or  (iv ) the exis tence of any claim, setof f or ot her rig hts  which any Loan Gua rantor may have at any time agains t any Obligated Party, the Ad minis trative Agent, the Issuing Bank, any Lender or any othe r Person, whether  in connection herewi th or in  any unrelated t ransactions . (b) The obligations  o f each Loan Guaranto r hereunder a re not subject to any defense or seto ff, counte rclaim, recoupmen t or ter mination whatsoever by  reason of the inval idity, il legality or unenforceabil ity of any o f the Guaranteed Ob ligations  or o therwise, or any p rovis ion of app licable law or regu lation purpo rting to prohibi t payment by any Ob ligated Par ty, of the Gua ranteed Obligations  o r any part the reof. (c ) Fur ther, the obl igations  of any Loan Guaranto r hereunder a re not discharged o r impaired or othe rwise affected by: ( i) the fa ilure of  the Adminis t rative Agent, the Issuing Bank or  any Lender to assert any claim or demand o r to enf orce any remedy wi th respect to all or  any part o f the Guaranteed Obligat ions ; (ii ) any waiver o r modi fication of  or supplement t o any provis ion o f any agreement relating to the Guaranteed Obligati ons ; (iii ) any release, non-per fection or invalidity of any ind irect or d ir ect security for the obl igations  of any Bo rrower for all o r any part of the Guaran teed Obligations  or 

any obligations  of any ot her Obligated Party liable for any o f the Guaranteed Obl igations ; (iv ) any action o r failu re to act by the Adm inis trative Agent, the Issuing Bank or any Lender with respect to any collateral securing any pa rt of t he Guaranteed Obligations ; o r (v ) any default, failure o r delay, will ful o r otherwise, in the pay ment or pe rfor mance of any of the Guaranteed Obligatio ns , or any other ci rcumstance, act, omiss ion or delay that might in any manner or  to any extent vary  the risk of such Loan Guaranto r or that w ould otherw ise operate as  a discharge of any Loan Guarant or as  a matter o f law or equit y (other than t he indefeas ible payment in full in cash of the Guaranteed Obligatio ns). S ECTION 10. 04.Defenses  Waived . To the fu lles t extent permit ted by applicable law, each Loan Gua rantor he reby waives  any defense based on or aris ing out of  any defense of any Bor rower or any Loan Guaran tor or  the unenfo rceability of  all or any pa rt of t he Guaranteed Obligatio ns  from any cause, or the cessation fr om any cause of the liabil ity of any Bo rrower, any Loan Guarant or or  any other Obl igated Party,  other than t he indefeas ible payment in full in cash of the Guaranteed Obligatio ns . Without li miting the gene rality of the foregoing,  each Loan Guaranto r ir revocably waives  acceptance hereof, presentment, 
demand, protes t and, to the fulles t extent perm itted by law, any no tice not prov ided for  herein, as  well as  any requirement that at any time any actio n be taken by any Person agains t any Obl igated Party or any othe r Person. Each Loan Guarant or conf irms  that it is  not a surety under any s tate law and shall not raise any such law as  a defense to its  obligations  hereunder. The Ad minis trati ve Agent may, at its  elec tion, foreclose on any Collateral held by it by one o r more judicial or n onjudicial sales , accept an ass ignment of any such Collateral in lieu o f foreclosure o r otherw ise act or fail to act wi th respect to any c ollateral securing all o r a part of the Guaranteed Obligat ions , comprom ise or adjus t any part o f the Guaranteed Obligat ions , make any other accommoda tion with any Ob ligated Par ty or exercise any other  right or remedy avai lable to it agains t any Obl igated Party, w ithout af fecting o r impair ing in any way the l iability o f such Loan Guarant or under  this  Loan Gua ranty except to the extent t he Guaranteed Obligations  have been fu lly and indefeas ibly paid  in cash. To the f ulles t extent permi tted by applicable law, each L oan Guarantor wai ves  any defense aris ing out of any such election even thoug h that election m ay operate, pursuant to applicable law, to  impair or extingu ish any right o f reim bursement or 



subrogation or ot her rig ht or remedy of any Loan Guaranto r agains t any Obligated Party o r any security. S ECTI ON 10.05.Rights  of Subrogat ion . No Loan Guaranto r will assert any righ t, claim or cause of action, including, wi thout li mitation, a clai m of subrogat ion, contr ibution o r indemni fication, that it has  agains t any Obligated Par ty or any collate ral, until the  Loan Parties  and the Loan Gua rantors  have ful ly perf ormed all t heir obli gations  to the Admi nis trative Agent, t he Issuing Bank and the Lenders . 146  

 
 

 



 

  

 

SECT ION 10.06.Reins tatement; S tay of Acceleration . If at any time any payment o f any por tion of the Guaranteed Obligati ons  (including a pay ment effected th rough exercise of a right o f setoff ) is  rescinded, or must othe rwise be res tored or returned upo n the insolvency, bankrup tcy or reorganization o f any Borr ower or o therwise (includ ing pursuant to any settlemen t entered into by a Secured Pa rty in its  discretio n), e ach Loan Gua rantor ’s  obligations  under t his  Loan Guaranty w ith respect to that pay ment shall be reins tated at such time as  though the pay ment had not been made and whethe r or not the Admin is trative Agent, the Issuing Bank and the Lenders  are in possess ion of this  Loan Guaranty. If acceleration of the ti me for pay ment of any o f the Guaranteed Ob ligations  is  s tayed upon the insolvency, bankru ptcy or reorganization o f any Borr ower, all such amounts  otherw ise subject to acceleration under the te rms  of any agree ment relating to the Guaranteed Obligati ons  shall nonetheless  be payable by the Loan Guarantors  f orthwi th on demand by t he Adminis trati ve Agent. S ECTION 1 0.07.In format ion . Each Loan Guaranto r assumes  all respons ibility for being and keeping itself info rme d of the Bo rrowers ’ fin ancial condition and assets , and of all other circu mstances  bearing upon the risk of nonpayment o f 

the Guaranteed Obligations  and the natu re, scope and extent of the r isks  that each Loan Guarantor assumes  and incurs  under th is  Loan Guaranty, and ag rees  that none of the Ad minis trative Agent, the Issuing Bank or any Lender shall have any duty to  advise any Loan Guaranto r of i nfor mation known to it rega rding those circumstances  or r isks . SECT ION 10.08. Terminati on . Each o f the Lende rs  and the Issuing Bank may continue to make loans  o r extend credit t o the Borrowe rs  based on this  Loan Guaranty un til fi ve (5) days  afte r it receives  writ ten notice of te rminatio n fro m any Loan Gua rantor. No twiths tan ding receipt of any such not ice, each Loan Guarantor  will contin ue to be liable to t he Lenders  fo r any Guaranteed Obli gations  created, assumed or committed to prio r to the fifth day after receipt of the no tice, and all subsequent renewals , extens ions , modifications  and amendments  with respect to, or subs titutio ns  for, all o r any part o f such Guaranteed Obligati ons . Nothing in t his  Section 10.08 shall be deemed to  cons titute a waiver of , or elim inate, limi t, reduce or o therwise impair any rights  or  remedies  the Adminis t rative Agent or  any Lender may have in respect of, any Defau lt or Event o f Default that shall e xis t under Article V II hereo f as  a result of any such notice of terminati on. S ECTION 10 .09.Taxes  . 
Any obligation o f any Borrowe r under Section 2.17 o f this  Agreement to  pay any additional am ounts  to, or i ndemnify,  any Lender, Issuing Bank, or the Adm inis trative Agent for any Taxes  that are requi red to be withheld or deducted f rom paymen ts  made to any Lender,  Issuing Bank, or the Adm inis trative Agent o r to pay for, o r indemni fy any Lende r, Issuing Bank, or the Ad minis trati ve Agent for , any Other Taxes , shall apply mutatis  mutandis  (and w ithout dup lication) to each Loan Guaranto r with respect to this  Loan Guaran ty and payments  made with respect to Guaranteed Obligations . S ECT ION 10.10.M aximum Liabi lity . Notw iths tanding any othe r provis ion of this  Loan Guaranty, the amo unt guaranteed by each Loan Guaranto r hereunder sha ll be li mited to t he extent, if any, required so that i ts  obligations  hereunder  shall not be subject to avoidance under Section 548 o f the Bankruptcy Code o r under any appl icable s tate Uniform Fraudulen t Transfe r Act, Unif orm Fraudulent Conveyance Act, Uni form Vo idable T ransactions  Act or s imilar s tatute o r common law. In determ ining the li mitations , i f any, on the amoun t of any Loan Guaranto r’s  obligati ons  hereunder pu rsuant to the preceding sentence, it is  the int ention of the par ties  hereto that any r ights  of subrogat ion, indemni fication o r contri bution which 



such Loan Guarantor may have under this  L oan Guaranty, any othe r agreement o r applicable law shall be taken into account. SEC TION 10.11.Con tribut ion . (a)  To the extent  that any L oan Guarantor shall make a payment under th is  Loan Guaranty (a “Guarantor Payment ”) wh ich, taking int o account all other Gua rantor Payments  then previous ly o r 147  

 
 

 



 

  

 

concurrently made by any other Loan Guaranto r, exceeds  the amount which otherwise would have been paid by or att ributable to such Loan Guaranto r if each L oan Guarantor had paid the aggregate Guaranteed Ob ligations  satis fied by such Guarantor  Payment in the  same proport ion as  such Loan Guarantor ’s  “Allocable Amount ” (as  defined below) (as  determined im mediately prio r to such Guaranto r Payment ) bore t o the aggregate Allocable Amo unts  of eac h of the Loan Guaranto rs  as  determined immediatel y prio r to the maki ng of such Guaranto r Payment, then, fol lowing inde feas ible payment in ful l in cash of the Guaranto r Payment and the Guaranteed Obligatio ns  (other than U nliquidated Obl igations  that have not yet a risen), and all Comm itments  and Lette rs  of Credit have te rminated o r expired o r, in the case of all Letters  of Credi t, are ful ly collateralized on terms  reasonably acceptable to the Admin is trative Agent and the Issuing Bank, and this  Agreement, the Swap Ag reement Obligat ions  and the Banking Serv ices  Obligations  have terminated, such Loan G uarantor shall be enti tled to receive cont ribution  and indemni fication payments  f rom, and be reimbursed by, each other  Loan Guaran tor f or the amoun t of such excess , pro rata based upon their respective Allocable Amounts  in e ffect im mediately prio r 

to such Guarantor Payment . (b) As  o f any date of dete rmination, the “Allocable Amount ” o f any Loan Gua rantor shall be equal to  the excess  of the fair saleable value of the p roperty o f such Loan Guaran tor over  the  total liab ilities  of such Loan G uarantor (including  the maximu m amount reasonably expected to become due in respect of contin gent liabili ties , calculated, without dupl ication, assuming each othe r Loan G uarantor that is  also liable for such conti ngent liabili ty pays  its  ratable share thereof ), givin g effect to al l payments  made by other Loan Guarant ors  as  of such date in a manner to maximize the a mount of such contr ibutions . (c ) This  Sectio n 10.11 is  intended on ly to defi ne the relative r ights  of the Loan Guaranto rs , and nothing set fo rth in this  Section 10.11 is  intended to or shall i mpair the ob ligations  of the Loan Guaran tors , joint ly and severally, to pay any amou nts  as  and when the same shall become due and payable in accordance with the terms  of th is  Loan Guaranty. (d) The parties  hereto acknow ledge that the ri ghts  of contr ibution and indemnif ication hereunder  shall cons titute assets  of the Loan Guaranto r or Loan Guaranto rs  to which such contribut ion and indemn ification is  owin g. (e) The rig hts  of the indemni fying Loan Guaranto rs  agains t other Loan Gua rantors  under this  Section 10.11 shall 
be exercisable upon satis faction of the Final Release Conditions . S ECTION 1 0.12.L iability Cumu lative . The l iability o f each Loan Pa rty as  a Loan Guaranto r under this  Article X is  in addi tion to and shall be cumu lative with all l iabilities  of each Loan Party to the Admin is trative Agent, the Issuing Bank and the Lenders  under this  Agreement and the ot her Loan Docu ments  to which such Loan Party is  a party o r in respect of any obligations  o r liabilit ies  of the other Loan Pa rties , without any l imitation as  to amo unt, unless  the ins trument o r agreement evidencing  or creating such othe r liabili ty specifically pr ovi des  to the contrary. S ECT ION 10.13.Keepwell . Each Qualified ECP Guaranto r hereby jo intly and severally absolutely, unconditional ly and ir revocably undertakes  to p rovide such funds  or o ther support  as  may be needed from t ime to time b y each other Loan Party t o honor all  of its  obl igations  under th is  Guarantee in respect of a Swap Obl igation (p rovided , ho wever , that each Qualif ied ECP Gua rantor shall only be liable under t his  Section 10.13 for the maximum amo unt of such liabi lity that can be hereby incurred w ithout rendering its  obl igations  under th is  Section 10.13 o r otherwise under  this  Loan Guar anty voidable under applicable law relating to fraudulen t conveyance or f raudulent transfe r, and not 



for any greate r amount).  Except as  otherwise pro vided herein, the o bligations  of each Quali fied EC P Guarantor under this  Sectio n 10.13 shall remain  in ful l fo rce and effect until  satis faction of the F inal Release Conditions . Each 148  

 
 

 



 

  

 

Qualified ECP G uarantor intends  that this  Section 1 0.13 cons titute, and this  Secti on 10.13 shall be deemed to cons titu te, a “keepwell, support, or  other agreement” for the bene fit of each othe r Loan Party for all pu rposes  of Section 1a (18)(A )(v )( II) o f the Commod ity E xchange Act. ARTIC LE XI  The Bor rower Representative S ECTION 11.01.Appoin tment; Natu re of Relationship . The Company is  hereby appoin ted by each of the Bor rowers  as  its  contractual representative (herein re ferred to  as  the “Borrower Representative ”) hereun der and under each othe r Loan Docu ment, and each of the Bor rowers  ir revocably authorizes  the Borrower  Representative to act as  the contractual representative o f such Borrower wi th the rig hts  and duties  express ly set forth herein and  in the other  Loan Documents . The Borrowe r Representative agrees  to act as  such contractual representative upon the express  conditions  contained in this  Article X I . Additional ly, the Bor rowers  hereby appoint the Borrowe r Representative as  their agent to receive  all o f the proceeds  of the Loans  in the Fun ding Account(s ),  at which time the Bo rrower Representative shall p romptly d isburse such Loans  to the approp riate Borrowe r(s ); p rovided that, in the case of a Revolving Loan, such amount shall not cause the Borrowe rs  to violate the Revolving 

Exposure Li mitations . The Adminis trat ive Agent and the Lenders , and their respective officers , di rectors , agents  or employees , shall not be liable t o the Borrowe r Representative or any Bor rower f or any action taken o r omit ted to be taken by the Bo rrower Representative o r the Borrowe rs  pursuant to this  Sectio n 11.01 . S ECT ION 11.02.P owers  . The Bor rower Representative shall have and may exercise such powers  under the Loan Documents  as  are specifically delegated to the Bor rower Re presentative by the ter ms  of each thereof, together wit h such powers  as  are reasonably incidental thereto. The Borrowe r  Representative shall have no implied duties  to the Bor rowers , or any ob ligation to the Lenders  to take any action thereunder except any acti on specifically pro vided by the Loan Documents  to be taken by the Bo rrower Representative. SECT ION 11.03. Employ ment of Agen ts  . The Borro wer Representative may execute any of its  dut ies  as  the Borrower Representative hereunder and un der any other Loan Document by or th rough autho rized of ficers . SEC TION 11. 04.Notices  . Each Bor rower shall immed iately noti fy the Borr ower Representative of the occur rence of any Defaul t or Event of De fault hereunde r re ferring to this  Agreement describi ng such Default or Event o f Default and s tating that such notice is  
a “notice of default”. In the event that the Bor rower Representative receives  such a notice, the Borrowe r Representative shall give promp t notice thereo f to the Adm inis trative Agent and t he Lenders . Any no tice provided to  the Borrowe r Representative hereunder shall cons titute no tice to each Borrower on the date received by the Bo rrower Representative. S ECT ION 11.05. Successor Borrower Representative . Upon the p rior w ritten consent of the Adminis trat ive Agent, the Bor rower Representative may res ign at any time, such res ignation to be e ffective upon t he appointment o f a successor Borrower Representative. The Admin is trative Agent shall give p rompt w ritten not ice of such res ignation to the Lenders . S ECT ION 11.06. Execution of  Loan Documents ; Bo rrowing Base Certificate . The Borrowe rs  hereby empower and aut horize the Bor rower Representative, on be half  of the Bor rowers , to execute and deliver  to the Admi nis trative Agent and t he Lenders  the Loan Documents  and all related ag reements , certificates , documents , or i ns truments  as  shall be necessary or appropriate to ef fect the purp oses  of the Loan Documents , includ ing, withou t limitat ion, the Agg regate Borrowing  Base Certificate and the Borrowi ng Base Certificate of each Borrower and the Com pliance Certificates . Each Bor rower agrees  that 
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any action taken by the Borrowe r Representative or the Bor rowers  in accordance with the terms  of th is  Agreement or t he other Loan Documents , and the exercise by the Bor rower Representative of i ts  powers  set forth the rein or he rein, together w ith such other powe rs  that are reasonably incidental the reto, shall be binding upon all o f the Borrowe rs . SEC TION 11.07.Repo rting . Each Borrowe r hereby agrees  that such Borrowe r shall furn ish prompt ly after each f iscal month to the Bor rower Representative a copy of  its  Borrowin g Base Certificate and any other certi ficate or report required hereu nder or reques ted by the Borrower Representative on wh ich the Borrowe r Representative shall rely to p repare the Aggregate Bo rrowing Base Certificate and the Bo rrowing Base Certificate o f each Borrower and Co mpliance Certificate required pu rsuant to the pr ovis ions  of this  Agreement.  [Sig nature Pages  Follow  ] 150  

 



 

 



 

  



 



IN WITN ESS  WHEREO F, the part ies  hereto have caused this  Agreement to be duly executed by thei r respective author ized officers  as  of the day and yea r fi rs t above written. W INNEBAGO INDU STRI ES, INC., as  Borrower By: Name: Title: W INNEBAGO OF  INDIANA, LLC, as  Bor rower By: Name: Title: GRAND D ESIGN RV, LLC, as  Borrowe r By: Name: T itle: NEWMAR CORPORAT ION, as  Borrower By: Name: Title: OC TAVIU S CORPORATION, as  Loan Gua rantor By: Name:  Tit le: [Si gnature Page to A mended and Res tated Credit Agreement – Winnebago Indus tries , Inc. ]  

 
 

 



 

  



 



JPMORGAN CHASE BANK, N.A., individually as  a Lende r, as  Swingline Lender, as  an Issuing Bank and as  Adminis trative Agent By: Name: Title : [Sig nature Page to A mended and Res tated Credit Agreement – Winnebago Indus tries , Inc. ]  

 
 

 



 

  



 



COMMITMENT SCH EDUL E L ENDER COMMITM ENTS  JPMORGAN CHASE BANK, N.A. $92,500,0 00 BMO HARRIS BANK N.A. $60,000,000 GO LDMAN SACHS B ANK USA $ 40,000,000 AGGR EGAT E COMMITMEN TS $192,5 00,000  

 
 

 



 

  



 



EXHIBI T A ASS IGNMEN T AND ASSUMP TION This  Ass ignment and Assumption ( the “Ass ignment and Assumption ”) is  dated as  of the E ffective Date set fo rth below and is  entered i nto by and between [ Insert name of  Ass ignor ] ( the “Ass ignor ”) and [ Insert name of Ass ignee ] ( the “Ass ignee ”). Capitalized terms  used but not defined he rein shall have the meanings  given to t hem in the Credi t Agreement ident ified below (as  amended, supplemented or othe rwise modified from  time to t ime, the “Credit Ag reement ”), receipt of a copy of w hich is  hereby acknowledged by the Ass ignee. The Standard Ter ms and Conditions  set forth in An nex 1 attached hereto are hereby  agreed to and inco rporated herei n by refe rence and made a part of t his  Ass ignment and Assumption as  if set forth herein in full. Fo r an agreed cons ideration , the Ass ignor hereby i rrevocably sells  and ass igns  to the Ass ignee, and the Ass ignee hereby irrevocably purchases  and assumes  from the Ass ignor, subject to and in accordance with the S tandard Te rms and Conditions  and the Credi t Agreement, as  of the Ef fective Date inserted by the Adm inis trative Agent as  contemplated bel ow (i ) all of t he Ass ignor’s  rights  and obl igations  in its  capacity  as  a Lender under the Credit Ag reement and any othe r documents  or i ns truments  delivered 

pursuant thereto to t he extent related to t he amount and percentage inte res t identified bel ow of all o f such outs tanding r ights  and obligations  o f the Ass ignor under the respective facilities  identi fied below ( including any let ters  of credi t, guarantees , and swingline loans  included in such facil ities ) and (i i) to the exten t permit ted to be ass igned under applicable law, all claims , suits , causes  of action and any other right o f the Ass ignor (i n its  capacity as  a Lender) a gains t any Pe rson, whether known o r unknown, a ris ing under o r in connection w ith the Credit Ag reement, any othe r documents  or ins t ruments  delivered pursuant thereto or  the loan transactions  governed t hereby or in any way based on or related t o any of the foregoing , including con tract claims , tor t claims , malpractice claims , s tatutor y claims  and all other clai ms  at law or in equi ty related to t he rights  and obl igations  sold and ass igned pursuant to clause (i) above ( the rights  and ob ligations  sold and ass igned pursuant to clauses  (i) and ( ii) above being refer red to herein col lectively as  the “Ass igned Interes t ”). Such sale and ass ignment is  without recou rse to the Ass ignor and, except as  express ly provided in th is  Ass ignment and Assumption, without representati on or warrant y by the Ass ignor. 1. Ass ignor: ____________ ____________ _____ 2. Ass ignee: 
__________________ ___________ [and is  an Aff iliate/App roved Fund o f [ident ify Lender] 1 ] 3. Bor rowers : Winnebago I ndus tries , Inc., Winnebago o f Ind iana, LLC and , G rand Des ign RV, L LC and Newmar Corpo ration 4. Ad minis trative Agen t: JPMorgan Chase Bank, N.A., as  the adminis trative agent under t he Credit Agreement 5 . Credit Agreemen t: The Amen ded and Res tated Credit Agreement dated as  of October 22, 2019 among W innebago Indus t ries , Inc., Winnebago of Indiana, LLC and , Grand  Des ign RV, LLC and Newma r Corporat ion , as  Borrowers , the othe r Loa n Parties  fr om time t o time pa rties  thereto, the Lenders  parties  thereto, and JPMor gan Chase Bank, N.A., as  Adminis trative Agent 6. Ass igned Interes t: 1 Select as  applicable. Exhibit A -1  

 
 

 



 

  



 



Aggregate Amount o f Amount o f Percentage Ass igned Commit ment/Loans  f or Commi tment/ o f all Lende rs  Loans  Ass igned Commitment/ Loans  2 $ $ % $ $ % $ $ % E ffective Date: ___ __________ _ __, 20___ [TO BE INS ERT ED BY ADMINIS TRAT IVE AG ENT AND WH ICH SHAL L BE THE  EF FEC TIVE  DAT E OF RECORDA TION OF TRANSF ER IN THE R EGIS TER THER EFOR.] The Ass ignee agrees  to deliver to the Admi nis trative Agent a comp leted Adminis trat ive Ques tionnaire in wh ich the Ass ignee des ignates  one or more Credit Contacts  to whom all  syndicate -level info rmation (which may contain material non -public i nfor mation about t he Company, the other Loan Pa rties  and their Related Par ties  or their respective securities ) will be made available and who may receive such info rmation in accor dance with the Ass ignee ’s  compliance procedures  and applicable laws , including Federal and s tate securities  laws . The terms  set for th in this  Ass ignment and Assumption a re hereby agreed to: A SSIGNOR [NAME OF A SSIGNOR ] By: Ti tle: ASS IGNE E [NAM E OF AS SIGN EE]  By: Tit le: Consente d to and Accepted: JPMORGAN CHASE BANK, N.A., as  Adminis trative Agen t, an Issuing Bank and Swingline Lender By: T itle: 2 Set for th, to at leas t 9 decimals , as  a percentage of the 

Commitment/ Loans  of all Lenders  thereunder. Exhib it A-2  

 
 

 



 

  



 



[__________ ], as  an Issuing Bank By: Title: [Consented to:] 3 WI NNEBAGO INDU STRI ES, INC. By: Tit le: 3 To be added only if the  consent of the Bor rower Representative is  requi red by the ter ms  of the Credit Ag reement. E xhibit A -3  

 
 

 



 

  



 



ANNEX I S TANDARD T ERMS AND CONDI TIONS FOR ASSIGNM ENT AND A SSUMP TION 1. Representations  and Warran ties . 1.1. Ass ignor . The As s ignor (a) rep resents  and warrants  that (i ) it is  the legal and benef icial owner o f the Ass igned Interes t, (i i) the Ass igned Interes t is  f ree and clear of any l ien, encumbrance or o ther adverse claim and ( iii) it has  full powe r and authori ty, and has  taken all action necessary, to execute and deliver this  Ass ignment and Assumption and to consum mate the transactions  contemplated hereby ; and (b ) assumes  no respons ibility with respect to ( i) any s tatements , war ranties  or representations  made in o r in connection w ith the Credit Ag reement or any  other Loan Document, (ii) t he execution, legality, val idity, enfo rceability, genu ineness , sufficiency or value of the Loan Documents  o r any collateral the reunder, (iii) the financial condi tion of the Company, any of its  Subs idiaries  or A ffil iates  or any other Person obligated in respect of any L oan Document, (i v) any requ irements  under app licable law for the Ass ignee to become a lender under the Credi t Agreement o r to charge in teres t at the rate set for th therein from time to t ime, or (v) the pe rfor mance or observance by the C ompany, any of its  Su bs idiaries  or Af filiates  or any o ther Person o f any of their respective 

obligations  under any Loan Document. 1.2. Ass ignee . The Ass ignee (a) represents  and warrants  that ( i) it has  fu ll power and auth ority, and has  taken all action necessary, to execute and deliver this  Ass ignment and Assumption and to consummate the t ransactions  contemplated hereby and to become a Lender unde r the Credit Ag reement, (i i) it satis fies  the requ irements , if any,  specified in the Credit A greement and unde r applicable law that are required to be satis fied by  it in o rder to acqui re the Ass igned Interes t and become a Lende r, (iii ) f rom and afte r the E ffective Date, it  shall be bound by the p rovis ions  o f the Credit Agreemen t as  a Lender thereunde r and, to the extent o f the Ass igned Interes t, shall have the obl igations  of a Lender thereunde r, (iv ) it has  received a copy of the Credit Ag reement, together w ith copies  of the most recent financial s tatements  delivered pu rsuant to Section 5.01 thereo f, as  applicable, and such other documents  and in formatio n as  it has  deemed appropriate to make its  own credit analys is  and decis ion to enter in to this  Ass ignment and Assumption and to pu rchase the Ass igned Interes t on the bas is  of which it has  made such analys is  and decis ion independently and without relianc e on th e Adminis trative Agent, the Lead Arrange r or any o ther Lende r or any o f their  respective Related 
Parties , and (v) at tached to the Ass ignment and Assumption is  any documentatio n requi red to be delivered by it pursuant to  the terms  of the Credit Ag reement, duly comple ted and executed by the Ass ignee; and (b) agrees  that ( i) it w ill, independent ly and without reliance on the Adm inis trative Agent, t he Lead Ar ranger, the Sy ndication Agent, t he Ass ignor or any othe r Lender  or any o f their respective Rela ted Parties , and based on such documents  and informat ion as  it shall deem approp riate at the time, cont inue to make its  own credi t decis ions  in taking or not taking action  under the Loan Documents , and (i i ) it will pe rfor m in accordance with t heir ter ms  all of the obl igations  which by the te rms  of the Loan Documents  are requi red to be per formed by it as  a Lender. Exhibi t A-4  

 
 

 



 

  



 



2. Payments  . Fro m and after t he Ef fective Date, the Admin is trative Agent shall make all paymen ts  in respect of the Ass igned Interes t ( including pay ments  of princi pal, interes t, fees  and other a mounts ) to the Ass ignor for am ounts  which have accrued to but exclud ing the E ffective Date and to the Ass ignee for amounts  which have accrued f rom and af ter the Effective Date. 3. Gene ral Pro vis ions  . This  Ass ignment and Assumption shall be bindi ng upon, and in ure to the benef it of, the parties  hereto and thei r respective successors  and ass igns . This  Ass ignment and Assumption may be executed in any number o f counterparts , which togethe r shall cons titute one ins tru ment. Acceptance and adoption of the terms  of t his  Ass ignment and Assumption by the Ass ignee and the Ass ignor by Elect ronic Signat ure or del ivery o f an executed counterpart o f a s ignature page of  this  Ass ignment and Assumption by any App roved Elect ronic Plat form shall be e ffective as  delivery o f a manually executed counter part of  this  Ass ignment and Assumption. Th is  Ass ignment and Assumption shall be governed by, and cons trued in accordance with, the law o f the State o f New York. Exhibit  A-5  

 
 

 



 

  



 



EXHIBI T B-1 FORM OF BORROWING BAS E CERT IFICA TE [Attached] Exhibit B -1  

 
 

 



 

  



 



EXHIBI T B-2 FORM OF AGGR EGAT E BORROWING BASE CER TIF ICAT E [Attached ] Exh ibit B -2  

 
 

 



 

  



 



EXHIBI T C COMPLIANC E CERT IFICA TE To: The Lenders  par ties  to the Credit Ag reement Described Below This  Compliance Certi ficate is  fur nished pursuant to that cer tain Amended and Res tated Credit Agreement, dated as  of October 22, 201 9 (as  amended, res tated, supplemented or o therwise modi fied fr om time to  time, the “Agreement  ”), among Winnebago Indus tries , Inc. (the “Borrowe r Representative ”), Winnebago o f Indiana, LLC and , G rand Des ign RV, L LC and Newmar Corpo ration , as  Borrowe rs  (the “Borrowe rs  ”), the other Loan Par ties  from t ime to ti me party the reto, the Lende rs  from ti me to time party thereto and JPMorgan Chase Bank, N.A., as  Adminis trative Agent. Un less  otherwise defined herein, capitalized te rms  used in this  Compliance Certificate have the meanings  ascribed thereto in the Ag reement. TH E UND ERSIGN ED HEREBY C ERTI FI ES, ON I TS B EHAL F AND ON B EHA LF OF THE BORROWERS, SOL ELY IN SUCH P ERSON’ S CAPACI TY AS AN OF FICER O F TH E COMPANY AND NOT IN AN IND IVIDUA L CAPACITY,  THA T: 1. I a m the duly elected [_ _________ ] of the Bo rrower Representative; 2. I have reviewed the te rms  of the Ag reement and I have made, or have caused to be made under my supervis ion, a detai led review of the transactions  and 

conditions  of the Company and i ts  Subs idiaries  duri ng the accounting per iod covered by the at tached financial s tatements  [fo r quarte rly or monthly financial s tatements  add: and such financial s tatements  present fai rly in all material respects  the financial cond ition and results  of  opera tions  of the Borrowe rs  and their consolidated Subs id iaries  on a consolidated bas is  in accordance with GAAP cons is tently applied, subject to no rmal year -end audit adjus tments  and the absence of fo otnotes ]; 3. The examinations  described in pa ragraph 2 did not disclose, except as  set forth below, and I have no knowledge of (i) the exis tence of any condition or event w hich cons titutes  a Default du ring or at the end of the accountin g period cove red by the attached financial s tatements  or  as  of the date of th is  C ertificate or (ii) an y change in GAAP o r in the application  thereof that has  occurred s ince the date of the audi ted financial s tate ments  refe rred to i n Section 3.04 o f the Ag reement; 4. I he reby certi fy that no Loan Part y has  changed (i) its  name, (ii) i ts  chief executive off ice, (iii ) princi pal place of bus iness , (iv) the t ype of entit y it is  or (v) its  s tate of i ncorporat ion or o rganization wit hout having g iven the Adminis t rative Agent the not ice required by Secti on 4.15 of  the Securit y Agreement; 5. Schedule I attached heret o sets  forth 
financial data and computations  evidencing the Borrowe rs ’ compliance with cer tain covenants  of the Agreemen t, all of wh ich data and computations  are t rue, complete and cor rect; 6. Schedule II here to sets  forth the comp utations  necessary to determine the Appl icable Rate commencing on the date that is  f ive (5) Bus iness  Days  after the date this  certi fica te is  delivered; and [ for annual or quarte rly f inancial s tatements  add: 7. Schedule I II heret o sets  forth the compu tations  necessary to determine the average daily Total Com mitment Ut ilization f or the per iod refe renced in paragraph 2  above.] E xhibit C -1  

 
 

 



 

  



 



Described below are the exceptions , if any, to pa ragraph 3 by l is ting, in detail, the (i)  nature of the condition o r event, the per iod dur ing which it has  exis ted and the action which the Borrowers  have taken, are tak ing, or p ropose to take with respect to each such condition or event o r (i ) the change in GAAP o r the application thereof and t he effect of such change on the attached financial s tatements : The foregoing cer tifications , to gether with t he computations  set for th in Schedule I and Schedule II hereto and the financial s tatements  delivered w ith this  Certi ficate in support he reof, are made and del ivered this  __ _ day of _________ _, 20__. WINN EBAGO INDUS TRI ES, INC., as  Borrower Representative By: Name: T itle: Exhibit C - 2  

 
 

 



 

  



 



EXHIBI T D L IS T OF CLO SING DOCUMEN TS WINN EBAGO INDUS TRI ES, INC. WINNEBAGO OF INDIANA, LLC GRAND D ESIGN RV, LLC N EWMAR CORPORATION ABL CRED IT FACIL ITY Oct ober 22, 2019 LI ST O F CLOS ING DOCUMENT S 4 A. LOAN DOCUMENTS  1. Amended and Res tated Credit Agreement (the “Credit Ag reement” ) by and amo ng Winnebago Ind us tries , Inc., an Ind iana corporati on (the “Company” ) , Winnebago of Indiana, L LC, and Grand Des ign RV, LLC and Newmar Co rporatio n , as  Borrowers  (the “Bor rowers” ), the o ther Loan Parties  f rom ti me to time parties  thereto, the ins titu tions  fro m time to time parties  theret o as  Lenders  (the “Lende rs” ) and JPMorgan Chase Bank, N.A. ( “JPMorgan” ), in its  capacity as  Adminis trat ive Agent (the “Ad minis trative Agent” ), evidencing an asset-based revolving credi t facility to the Borr owers  fro m the Lende rs  in an initial agg regate principal amo unt of $ 192,500,000. SCHEDU LES Co mmitment Schedule Schedule 3.15 – Capitalization and Su bs idiaries  Schedule 3.18 – Insurance Schedule 6.01 – Exis ting Indebtedness  Schedule 6.02 – Exis ti ng Liens  Schedule 6.0 4 – Exis tin g Inves tments  Schedule 6.05 – Dispos itions  Sc hedule 6.08 – T ransactions  with Affil iates  Schedule 6.11 – Res trictive Agreemen ts  EXHIBI TS 

Exhibit A – For m of Ass ignment and Assumption Exhibi t B – For m of Bor rowing Base Certificate E xhibit C – Form o f Compliance Certi ficate Exhi bit D – Lis t of Clos ing Documents  Exhibit E – F orm o f Joinder Agreemen t Exhi bit F -1 – Fo rm of U. S. Tax Cer tificate ( Foreign Lenders  That  Are Not Pa rtnerships) Exhibit F-2 – Form of U.S. Tax Certi ficate (Fo reign Par ticipants  That A re Not Par tnerships) E xhibit F-3 – F orm o f U.S. Tax Certif icate (Fo reign Part icipants  That A re Partnerships) Exhib it F- 4 – For m of U. S. Tax Cert ificate ( Foreign Lenders  That A re Partne rships) Exh ibit G-1  – For m of Bor rowing  Reques t Exhibit G-2 – Form  of I nteres t Election Reques t 4 Each capitalized term used herein and n ot defined he rein shall have the meaning ass igned to such term in the above-defined C redit Agreement. Items  appearing in bold and italics  shall be prepared and /or p rovided by the Com pany and/or Company ’s  counsel. Exhibi t D-1  

 
 

 



 

  



 



2. Notes  executed by the Borrowers  in favo r of each o f the Lenders , i f any, which has  reques ted a note pursuant to Section 2.10 (e) of the Credit Ag reement. 3. Amended and Res tated Pledge and Secur ity Agreement executed by the Loan Pa rties  in favo r of the Ad minis trative Agen t, together wi th pledged ins tru ments  and allonges , s tock certificates , s tock powers  executed in blank, pledge ins t ructions  and acknowledgments , as  appropr iate. 4. Confi rmatory G rant of Security Interes t in Uni ted States  Patents  made by certain o f the Loan Parties  in favor of the Adminis tra tive Agent fo r the benefit of the Secu red Par ties . Schedule A -- Regis tered Patents ; Paten t Applications ; Othe r Patents  5. Confi rmator y Grant o f Security  Interes t in Un ited States  T rademarks  made by certain o f the L oan Parties  in favor o f the Adminis t rative Agent fo r the benefi t of the Secured Part ies . Schedule A -- Regis tered Trademarks ; Trademark  and Service Mark App lications ; Other Trademarks  6. Cert ificates  of I nsurance lis ting the Admin is trative Agent as  (x ) lender loss  payee for the p roperty and  casualty insurance policies  of the init ial Loan Parties , together w ith long -for m lender loss  payable endorsements , as  appropriate, and (y) addi tional in sured with respect to the liabili ty insurance of t he Loan Pa rties , together wit h additional i nsured 

endorsements . B. UCC DOCUMENTS 7. UCC, tax lien and name variati on search reports  naming each Loan Part y fro m the approp riate of fices  in relevant ju risdictions . 8. UCC financing s tatements  naming each Loan Party as  debto r and the Admin is trative Agent as  secured party as  filed wit h the approp riate of fices  in applicable jurisdictio ns . C. CORPORATE DOCUMEN TS 9. Certi ficate of the Secretary o r an Ass is tant Secretary of each Loan Party cer tifying  (i) that there have been no changes  in the Certi ficate of Incorpo ration or o ther charte r document o f such Loan Par ty, as  attached thereto and as  certifie d as  of a recent date by the Secretary o f State (or analogous  gove rnmental entity ) of the jurisdictio n of its  o rganization, s ince the date of the cer tification thereof b y such governmental enti ty, (ii ) the By- Laws or other app licable organizational document, as  attached thereto, o f such Loan Par ty as  in effect on the date o f such ce rtificati on, (ii i) resoluti ons  of the Board o f Directo rs  or other g overning bo dy of such Loan Party auth orizing t he execution, delivery and perfo rmance of each Loan Docu ment to which i t is  a party and (i v) the names  and tr ue s ignatures  of the incumben t off icers  of each Loan Pa rty autho riz ed to s ign the Loan Documents  to wh ich it is  a party, and (in the case of each Borrower ) author ized 
to reques t a Borrowing o r the issuance of a Letter  of Credit under the Credi t Agreement. 10. G ood Standin g Certificate (or analogous  documentat ion if app licable) fo r each Loan Pa rty f rom the Secretary of  State (o r analogous  govern mental entity ) of the ju risdiction o f its  organizatio n, to the extent gene rally available in such ju risdiction. D. OP INIONS  Exhib it D-2  

 
 

 



 

  



 



11. Favorable wr itten opinio n (addressed to the Admin is trative Agent and the Lenders  and dated the Effective Date ) of Faeg re Baker Daniels , counsel for the Loan Part ies , covering such matters  relating to the Loan Parties , the Loan Documents  or the Transactions  as  the Adminis trative Agent  shall reasonably reques t. The Company he reby reques ts  such counsel to deliver such opinion. E. CLO SING CER TIF ICAT ES AND MISC EL LANEOU S 12. A Certi ficate s igned by the P res ident, a Vice Pres ident or a Financial Of ficer of the Company certi fying that: (i) no Default has  occurred and is  continuing, (ii) setti ng forth reasonably detailed calculations  demonstrating pro f orma compl iance with Section 6.1 2 of the Cred it Agreement, (iii ) s tating that the representations  and warranties  contained in A rticle I II o f the Credit Ag reement are t rue and correct in al l material re spects  (provided that any representation or  warranty that is  qualified by  materialit y, Material Adverse E ffect or s im ilar language is  t rue and correct in al l respects ) on and as  of the E ffective Date, except to the extent that such representations  and war ranties  specifically refer  to an earlier date, in which case they are true and cor rect in all mate rial respects  (p rovided that any rep resentation or wa rranty that is  qualified by materiality, Mater ial Adverse Ef fect 

or s imilar language are t rue and cor rect in all respects ) as  of such earlier date and (iv) s tating that the Bor rower is  in compl iance with the Revolving Exposure Limitatio ns . 13. A Solvency Certi ficate of the chie f financial o fficer  of the Company subs tantially in the fo rm o f Annex I heret o, certif ying that the Company  and its  Subs idiaries , on a consolidated bas is  after gi ving ef fect to the T ransactions , are solvent. 14. An Aggregate Bo rrowing Base Certificate and a Bor rowing Base Certificate fo r each Borrower,  in each case, prepared as  of the las t day of the most recent month ended at leas t twenty (20) calendar days  prior to the Ef fective Date. 15. Fundi ng Account Notice. Exhibit D -3  

 
 

 



 

  



 



Annex I to Ex hibit D FORM OF SOLV ENCY CERT IFICA TE [_________ _], 20 [__] This  Solvency Cert ificate is  being executed and delive red p ursuant to Sectio n 4.01(a)  of the Amended and Res tated Credit Ag reement (the “Credi t Agreement ”),  dated as  of October 22, 2 019, among Winnebago Indus tries , Inc. (the “Company ”), the o ther loan par ties  party thereto  fro m time to time, the lenders  par ty thereto from time to ti me and JPMorgan Chase Bank, N.A., as  the adminis trative agent; the ter ms  defined therein be ing used herein as  therein defi ned. I, [_ _________ ], the chief financial of ficer of the Compan y, solely in such capacity and not in an indivi dual capacity, hereby certi fy that I am the chief financial of ficer of  the Company and that I am generally familia r with the bus inesses  and assets  of the Company and its  Subs idiaries  (taken as  a whole), I have made such other inves tigati ons  and inquiries  as  I have deemed approp riate and I am duly autho rized to execute this  Solvency Certi ficate on behalf of the Company pu rsuant to the Credi t Agreement. I fur ther certi fy, solely in m y capacity as  chief financial of ficer o f the Company, and not in my ind ividual capacity, as  of the date hereo f and after  giving ef fect to t he Transactions  and the incurrence o f the indebtedness  and obligations  being incu rred in con nection 

with the Credit Ag reement and the T ransactions  on the date hereof, that, w ith respect to the Company and its  Subs idiaries  on a consolidated bas is , (a) the sum o f the liabil ities  of the Company and its  Subs idiaries , taken as  a whole, does  not exceed the present fair saleable value of the assets  of the Company and its  Su bs idiaries , taken as  a whole; (b) the capital  of the Company and its  Subs idiaries , taken as  a whole, is  not unreasonably small in relation to the bus iness  of the Company and its  Subs idiar ies , taken as  a whole, contemplated on the date hereof and (c) the Company and its  Subs idiaries , taken as  a whol e, do not intend to incu r, or bel ieve that they will incur, debts  includ ing curren t obligations  beyond their abil ity to pay such debt as  they mature in the  ordi nary course of b us iness . For the purposes  hereof, the amou nt of any con tingent liabi lity at any ti me shall be computed as  the amount that, in light o f all o f the facts  and circumstances  exis ting at such time, represents  the amount that can reasonably be expected to become an actual or matu red liabil ity (i rrespective of whethe r such contingent liabi lities  meet the crite ria for accr ual under S tatement of Financial Accounting Standard No. 5 ). [Remainde r of page in tentionally left blank] Exhibit D -4  

 
 

 



 

  



 



IN WITN ESS  WHEREO F, I have executed this  So lvency Certificate on the date firs t w ritten above. By:____ ____________ ____________ ______ Name: Title: Chief Financial Of ficer Exhibit D -5  

 
 

 



 

  



 



EXHIBI T E JOIND ER AGRE EMENT THI S JOINDER AGRE EMEN T (th is  “Agreement ”), dated as  of [ __________ ], 20__, is  entered i nto between [____ ______], a [_________ _] ( the “New Subs idiary ”) and JPMORGAN CHAS E BANK, N.A., in its  capacity as  adminis trative agent (the “Adminis t rative Agent ”) un der that certain A mended and Res tated Credit Agreement dated as  of Octobe r 22, 2019 (as  amended, res tated, supplemented or othe rwise modified from  time to t ime, the “Credit Ag reement ”) among Wi nnebago Indus tr ies , Inc., Winnebago of Indiana, L LC and , Grand Des ign RV, LLC and N ewmar Corporatio n , as  Borrowers  (the “Bor rowers  ”), the ot her Loan Parties  party thereto, the Lenders  party the reto and the Adm inis trative Agent for the Lenders . All capitalized te rms  used herein and not othe rwise defined herein shall have the meanings  set forth in the Credit Agreement . The New Subs idia ry and the Adm inis trative Agent, for the bene fit of the Lenders , hereby ag ree as  follows: 1. T he New Subs idiary he reby acknowledges , agrees  and confirms  that, by its  execution of th is  Agreement, the New Subs idia ry will be deemed to be a Loan Par ty under t he Credit Agreement and a “ Loan Guaranto r”  for all pu rposes  of the Credit Ag reement and shall have all of the o bligations  of a Loan Par ty and a 

Loan Guarantor  thereunder as  if it had executed the Credit Ag reement. T he New Subs idiary he reby rati fies , as  of the date hereof, and agrees  to be bound  by, all of  the terms , pr ovis ions  and conditions  contained in the Credit Agreement,  including wi thout li mitation (a) all o f the rep resentations  and warranties  of the Loan Part ies  set forth in A rticle I II o f the Credit Ag reement, (b ) all of the covenants  set forth in A rticles  V and VI o f the Credit Ag ree ment and (c) al l of the gua ranty obligat ions  set forth in  Article X o f the Credit Ag reement. Withou t limit ing the generali ty of the foregoing  terms  of t his  paragraph 1, the New Subs idiary, subject to the l imitations  set fo rth in Secti ons  10.10 and 10.13 o f the Credit Ag reement, hereby gua rantees , jointly and severally wi th the other Loan Guaranto rs , to the Admi nis trative Agent and t he Lenders , as  provided i n Article X o f the Credit Ag reement, the p rompt payment  and perfo rmance of the Gua ranteed Obligations  in full when due (whether at s tated matu rity, as  a mandatory p repayment, by acceleration or othe rwise) in accordance with the te rms  thereof and ag rees  that if any o f the Guaranteed Obligat ions  are not paid o r perfo rmed in full when due (whether at s tated ma tu rity, a s  a mandatory prepayment, by acceleration  or othe rwise), the New Subs idiar y will, jo intly and 
severally together with the o ther L oan Guarantors , p romptly pay and perfo rm the same, withou t any demand or n otice whatsoever, and that in t he case of any extens ion of time o f payment o r renewal of any o f the Guaranteed Obl igations , the same will be pr omptly paid  in ful l when due (whethe r at extended matur ity, as  a mandatory p repayment, by acceleration o r otherw ise) in accordance with the ter ms  of such extens ion or renewal. 2.  If required, t he New Subs idiary is , s imultaneous ly wi th the execution o f this  Agreement, executing  and delivering  such Collateral Documents  (and such other d ocuments  and in s truments ) as  reques ted by the Adminis trat ive Agent in accordance with the C redit Agreement. 3. The add ress  of the New Subs idiary f or pu rposes  of Section 9.01 o f the Credit Ag reement is  as  follows: Ex hibit E-1  

 
 

 



 

  



 



4. The New Subs idiary hereby waives  acceptance by the Adminis trative Agent and the Lenders  of  the guaranty by the New Subs idiary u pon the execution o f this  Agreement by the New Subs idiary. 5.  This  Agreement  may be executed in any numbe r of counte rparts , each of which when so executed and delive red shall be an original, b ut all of which shall cons titute one and the same ins trumen t. 6. TH IS AGRE EMEN T AND TH E RIGH TS AND OB LIGAT IONS O F TH E PART IE S HER EUNDER SHA LL B E GOVERN ED BY AND CONSTRU ED AND IN TERPR ET ED IN ACCORDANCE WI TH TH E LA WS OF TH E S TAT E OF N EW YORK. IN WI TNE SS WH EREOF, t he New Subs idiary has  caused this  Agreement to be duly  executed by its  authorized o fficer, and the Adminis trat ive Agent, fo r the benefit of the  Lenders , has  caused the same to be accepted by its  authorized officer, as  of the day and year fi rs t above written. [NEW SUBSIDIAR Y ] By: Name: T itle: Acknowledged and accepted: JPMORGAN CHASE BANK, N.A., as  Adminis t rative Agent By: Name: Title: Exhibi t E -2  

 
 

 



 

  



 



EXHIBI T F-1  [FORM OF]  U.S. TAX COMPLIANC E CERT IFICA TE (Fo r Foreig n Lenders  That Are Not Partnerships  Fo r U.S. Federal Income Tax Pu rpos es) Reference is  hereby made to the Amended and Res tated Credit Agreement  dated as  of October 22, 20 19 (as  amended, res ta ted, supplemented or otherwise modi fied f rom time to time, the “Credi t Agreement ”), a mong Winnebago I ndus tries , Inc., Winnebago o f Indiana, LLC and , G rand Des ign RV, L LC , and Newmar Corpo ration as  Borrowe rs  (the “Borrowe rs  ”), the other Loan Pa rties  party theret o, the Lende rs  from t ime to ti me party the reto and JPMorgan Chase Bank, N.A., as  adminis trative agent (in such capac ity, the “Adminis trat ive Agent ”). P ursuant to the p rovis ions  of Secti on 2.17 of the Credit Ag reement, the unders igned he reby certif ies  that (i) i t is  the sole record and beneficial  owner of  the Loan (s ) (as  well as  any Note(s ) evidencing such Loan (s )) in  respect of which it is  providing  this  certif icate, (ii) it is  not a bank with in the meaning o f Section 88 1(c) (3)(A ) of t he Code, (iii ) it is  not a ten percent shareho lder of any  Borrower  within the meaning of Section 871( h)(3 )(B) o f the Code and (i v) it is  not a con trolled foreign co rporatio n related to a ny Borrower as  described in Sectio n 881(c) (3) (C) of the Code. The unders igned has  fu rnished the 

Adminis trative Agent and t he Borrowers  with  a certificate o f its  non-U. S. Person s tatus  on IRS Form W -8BEN o r IRS Form W -8BEN- E. By executing th is  certificate, the unde rs igned agrees  that (1) if the in format ion prov ided on this  certi ficate changes , the unders igned shall promp tly so info rm the Bor rowers  and the Admin is trative Agent and (2) the un ders igned shall have  at all times  fu rnished the Borrowe rs  and the Adminis trat ive Agent with a p roperly com pleted and curren tly effecti ve certifica te in ei ther the calendar year in which each payment is  to be made to the unders igned, or in either o f the two cale ndar years  preceding such payments . Unless  otherwise defined herein, te rms  defined in the C redit Agreement and used herei n shall have the mea nings  given to them in the Credit Ag reement. [NAM E OF LEND ER] By: Name: Title: Date: ____ ______, 20 [__] Exhibit  F-1  

 
 

 



 

  



 



EXHIBI T F-2  [FORM OF]  U.S. TAX COMPLIANC E CERT IFICA TE (Fo r Foreig n Partici pants  That Are Not  Partne rships  For U.S. Federal Inco me Tax Pu rposes) Reference is  hereby made to the Amended and Res tate d Credit Ag reement dated as  of October 2 2, 2019 (as  amended, res tated, supplemented o r otherwise mod ified f rom ti me to time, the “Credit Agreement ” ), among Winnebago Indus tries , Inc., Win nebago of In diana, L LC and , Grand Des ign RV, L LC and Newmar Corp oration , as  Bor rowe rs  (the “Bor rowers  ”), the othe r Loan Parties  party the reto, the Lenders  fro m time to t ime party t hereto a nd JPMorgan Chase Bank, N.A., as  adminis trative agent (in such capacity, the “Adminis trati ve Agent ”). Pu rsuant to the pr ovis ions  of Section 2.17 of t he Credit Agreement, the unders igned hereby cer tifies  that (i) it is  the sole record and beneficial ow ner of t he participatio n in respect of which it is  provid ing this  certi ficate, (ii ) it is  not a bank wi thin the meaning  of Sectio n 881(c) (3) (A) o f the Code, (ii i) it is  not a ten percent shareholder o f any Borr ower withi n the meaning o f Section 871 (h) (3)(B ) of the Code and (iv) i t is  not a control led forei gn corpo ration related t o any Borrowe r as  described in Section 881 (c)(3) (C) o f the Code. The unde rs igned has  furnished its  part icipating Lender with a cert ificate of i ts  

non-U.S. Pe rson s tatus  on IRS Fo rm W-8B EN or IR S For m W-8BEN -E. By executin g this  certif icate, the unders igned agrees  that (1 ) if the info rmation p rovided on th is  certificate changes , the unders igned shall pr omptly so in form such Lender in w riting, and (2) t he unders igned shall have at all times  fu rnis hed such Lender wi th a proper ly completed and cur rently ef fective certi ficate in either the calendar year in which each payment is  to be made to the unders igned, o r in eithe r of the two calendar years  preceding such payments . Unless  otherwise defined herein, terms  defined i n the Credit Ag reement and used herein shall have the meanings  given to them in the Credit Ag reement. [NAM E OF PAR TICI PANT]  By: Name: Ti tle: Date: _______ ___, 20[__ ] E xhibit F-2  

 
 

 



 

  



 



EXHIBI T F-3  [FORM OF]  U.S. TAX COMPLIANC E CERT IFICA TE (Fo r Foreig n Partici pants  That Are Partnerships  Fo r U.S. Fede ral Income Tax Pu rposes) Reference is  hereby made to the Amended and Res tated Credit Agreement dated as  of October 22, 20 19 (as  amended, res tated, supplemented or o therwise modi fied f rom time t o time, the “Credit  Agreement ”), am ong Winnebago In dus tries , Inc., Winnebago o f Indiana, LLC and , G rand Des ign RV, L LC and Newmar Corpo ration , as  Borrowe rs  (the “Borrowe rs  ”), the other Loan Par ties  party thereto , the Lenders  from t ime to ti me party the reto and JPMorgan Chase Bank, N.A., as  adminis trative agent (in such capacity, the “Adminis trat ive Agent ”). P ursuant to the p rovis ions  of Secti on 2.17 of the Credit Ag reement, the unders igned he reby certif ies  that (i) i t is  the sole record owner of the par ticipation in respect of which it is  providing this  certificate, (ii) its  direct or indirect pa rtners /members  are the sole beneficia l owners  of such partici pation, (i ii) wi th respec t such participation, nei ther the unde rs igned nor any o f its  direct o r indi rect partners /membe rs  is  a bank extending credit pu rsuant to a loan agreement ente red into in the ordina ry course of its  t rade o r bus iness  within the meaning of Section 881(c )(3 )(A) o f the Code, (i v) none o f its  direct o r indi rect 

partners /members  is  a ten percent shareholder  of any Bor rower with in the meaning o f Section 87 1(h) (3) (B) of the Code and (v) no ne of its  di rect or indi rect partne rs /members  is  a controlled foreign co rporatio n related to any Bo rrower as  described in Secti on 881(c )(3) (C) of the Code. The unde rs igned has  furnished its  participa ting Lende r with IRS For m W-8 IMY accompanied by one of the following for ms from each of  its  partners /mem bers  that is  claiming the po rtfo lio inte res t exemption: ( i) an IRS Form  W-8BEN o r IRS Form W -8BEN -E o r (ii ) an IRS Form W -8IMY accompanied by an IR S For m W-8BE N or IRS Fo rm W- 8BEN- E f rom each of such partne r’s /member ’s  beneficial owners  that is  claiming the por tfoli o interes t exemption.  By executing this  certi ficate, the unders igned agrees  that (1 ) if the info rmation p rovided on t his  certificate changes , the unders igned shall p romptly so in form such Lender and ( 2) the unde rs igned shall have at all times  fur nished such Lender with a p roperly co mpleted and cur rently ef fective certificate in  either the calendar year  in which each payment is  to be made to  the unders igned, o r in either o f the two calendar years  preceding such payments . Unless  otherwise defined herei n, terms  defined in t he Credit Agreement and used herein shall have the meanings  given to them  in 
the Credit Agreement. [NAME OF PARTICI PANT ] By: Name: T itle: Date: _____ _____, 20 [__] Exhibit F-3  

 
 

 



 

  



 



EXHIBI T F-4  [FORM OF]  U.S. TAX COMPLIANC E CERT IFICA TE (Fo r Foreig n Lenders  That Are Pa rtnerships  For U .S. Federal Income Tax Purposes) Reference is  hereby made to the Amended and Res tated Credit Agreement dated as  of Octo ber 22, 2019 (as  amended, res tated, supplemented or othe rwise modif ied fro m time to time, the “Credit Ag reement ”), among  Winnebago Indus t ries , Inc., Winnebago of Indiana, LLC and , Gran d Des ign RV, LLC and Newma r Corporat ion , as  Borrowe rs  ( the “Borrowers  ”), t he other Loan Part ies  party thereto, t he Lenders  f rom ti me to time pa rty thereto and JPMo rgan Chase Bank, N.A., as  adminis trative agent (in such capacity, the “Adminis trat ive Agent ”). Pu rsuant to the p rovis ions  of Section  2.17 of the Credit Agreement , the unders igned hereby ce rtifies  that (i) it  is  the sole record owner o f the Loan(s ) (as  well as  any Note(s ) evidencin g s uch Loan(s ) ) in respect of which it is  provi ding this  certi ficate, (ii ) its  direct o r indi rect partners /mem bers  are the sole beneficial owners  of  such Loan(s ) (as  well as  any Note(s ) evidencing such Loan(s ) ), (i ii) wit h respect to the extens ion of c redit pursuant t o the Credit Ag reement or any ot her Loan D ocument, neither the unders igne d nor any of i ts  direct or i ndirect par tners /members  is  a bank extending c redit pursuant to a loan 

agreement entered into in the ordina ry course of i ts  trade or bus iness  within the meaning of Section 881(c) (3) (A) o f the Code , (iv ) none of i ts  direct or i ndirect par tners /members  is  a ten percent shareholde r of any Bor rower wit hin the meaning o f Section 8 71(h) (3) (B) of the Code and (v) n one of its  di rect or ind irect partne rs /members  is  a controlled foreign co rporati on related to any Bo rrower as  described in Secti on 881(c )(3) (C) of  the Code. The unde rs igned has  furnished the Admi nis trative Agent and t he Borrowers  with IRS Fo rm W-8 IMY accompanied by one of the follow ing fo rms fro m each of its  partne rs /members  that is  claiming the po rtf olio inte res t exemption: ( i) an IRS  For m W-8BEN o r IRS Form W -8BEN -E o r (ii ) an IRS Form W -8IMY accompanied by an IRS For m W-8BEN or IRS  For m W-8BEN -E from each o f such partner’s / member’s  beneficial owners  that is  claiming the p ortf olio inte res t exemption. By executing this  cert ificate, the unde rs igned agrees  that (1) i f the in format ion prov ided on this  certi ficate changes , the unders igned shall promp tly so info rm the Bor rowers  and the Admin is trative Agent, and (2) the unde rs igned shall have at all times  fu rnished the Borrowe rs  and the Adminis trat ive Agent with a proper ly completed and cur rently ef fective certi ficate in either the calendar year in 
which each payment is  to be made to the unders igned, o r in eithe r of the two  calendar years  preceding such payments . Unless  otherwise defined herein, terms  defined in the Credit Ag reement and used herein shall have the meanings  given to t hem in the Credi t Agreement. [NAME OF LEND ER] By: Name: Title: Date: _ _________, 20 [__] Exhib it F- 4  

 
 

 



 

  



 



EXHIBI T G-1 FORM OF BORROWING REQUES T JPMorgan Chase Bank, N.A., as  Adminis trative Agent for the Lenders  refe rred to below JPMo rgan Chase Bank, N.A. 10 S. Dearborn St. Chicago, Ill inois  60603 Attent ion: John Morr one Facs imile No: (3 12) 548 -1943 Re: Winnebago Indus tries , Inc. [Date ] Ladies  and Gentlemen: Refe rence is  hereby made to the Amended and Res tated Credit Ag reement dated as  of October 22,  2019 (as  the  same may be amended, res tated, supplemented o r otherwise modi fied f rom ti me to time, the “Credi t Agreement ”),  among Winnebago Indus tries , Inc. ( the “Borrower Representative ”), Winnebago of Ind iana, L LC and , Grand Des ign RV, L LC and Newmar Corpo ration , as  Borr owers  (the “Borro wers  ”), the other Loan Pa rties  fro m time to t ime party thereto, the Lenders  fro m time to time party  thereto and JPMorgan Chase Bank, N.A., as  adminis trative agent ( in such capacity, the “Adminis trati ve Agent ”). Capitalized ter ms  used but not defined he rein shall have the meanings  ass igned to such terms  in the Credit Ag reement. The Bor rower Representative hereby g ives  you notice pursuant to Section 2.03 o f the Credit Ag reement that i t reques ts  a Borrowing unde r the Credit Agreement, and in that connection  the Borrowe r Representative specifies  the following info rmation 

with respect to such Borrowing reques ted hereby: 1. Name o f the applicable Borr ower: ______ ____ 2. Agg regate principal amo unt of Bo rrowing : 5 _________ _ 3. Date of Bor rowing (which shall be a Bus iness  Day): __________ 4. Type of Bor rowing (ABR or Eu rodolla r): ____ ______ 5. Interes t Peri od and the las t day thereo f (if  a Eur odollar Bo rrowing ): 6 _____ _____ 6. Location and numbe r of t he Borrower ’s  account or any othe r account agreed upon by t he Adminis trati ve Agent and the Bor rower to which p roceeds  of Borrow ing are to be disbu rsed: __________ [Signatu re Page Fol lows] 5 Not less  than  applicable amounts  specified in Section 2.0 2(c) . 6 Wh ich must comply wi th the defin ition o f “Interes t Pe riod” and end not late r than the Maturit y Date. Exhi bit G-1  

 
 

 



 

  



 



The unders igned hereby represents  and warrants  that the condi tions  to lending specified in Section [s ] [4.01 and ] 7 4.02 o f the Credit Ag reement are satis fied as  of the date hereo f. Very t ruly you rs , WINNEBAGO INDUSTR IES,  INC., as  the Borrower Rep resentative By: Name: Title:  7 To be i ncluded only for Bor rowings  on the Effective Date. Exhibi t G-1  

 
 

 



 

  



 



EXHIBI T G-2 FORM OF INT ERE ST EL ECTI ON REQUE ST JPMor gan Chase Bank, N.A., as  Adminis trative Agent for the Lenders  re ferred t o below JPMorgan Chase Bank, N.A. 10 S. Dearbor n St. Chicago, I llinois  60603 A ttention: John Mor rone Facs imile No: (312) 548-1943 Re: Win nebago Indus tries , I nc. [Date] Ladies  and Gentlemen: Reference is  hereby made to t he Amended and Res tated Credit Agreement dated as  of Octobe r 22, 2019 (as  the same may be amended, res tated, supplemented or otherw ise modified from time to ti me, the “Credit Ag reement ”), among Win nebago Indus tries , I nc. (the “ Borrower Representative ”), Winnebago o f Ind iana, L LC and , Grand Des ign RV, L LC and Newmar Corpo ration , as  Borr owers  (the “Borr owers  ”), the other Loan Pa rties  fro m time to t ime party thereto, the Lenders  fro m time to time party  thereto and JPMorgan Chase Bank, N.A., as  adminis trative agent ( in such capacity, the “Adminis trati ve Agent ”). Capitalized ter ms  used but not defined he rein shall have the meanings  ass igned to such terms  in the Credit Ag reement. The Bor rower Representative hereby g ives  you notice pursuant to Section 2.08 o f the Credit Ag reement that i t reques ts  to [convert ][cont inu e] an exis ting Borrowin g under the Credi t Agreement, and i n that connection the Bo rrower specifies  

the following infor mation with  respect to such [convers ion] [continuati on] reques ted hereby : 1. Name of Bor rower: _ _________ 2. Lis t date, Type, Class , principal amount and Interes t Perio d (i f applicable) o f exis ting Bor rowing: ____ ______ 3. Agg regate principal a mount of resulting Bor rowing: __ ________ 4. Ef fective date of in teres t election (which shall be a Bus iness  Day): __________ 5.  Type  o f Borrow ing (ABR or Eurodo llar) : __________ 6. Inte res t Period and the las t day the reof ( if a E urodolla r Borrow ing):8 __________ [Signatu re Page Fol lows] 8Which must comp ly with the de finition of “Inte re s t Period” and end not later  than the Maturity Date. Exhib it G-2  

 
 

 



 

  



 



Very truly yo urs , WINN EBAGO INDUS TRIE S, INC. as  Borrower  Representative By: Name: Tit le: Exhi bit G-3  

 
 

 



 

  

 

Annex B [see attached] 

 



 

 



 

  

 

UAMENDED AND RE STA TED SCHEDUL ES TO CREDI T AGRE EMEN T Schedule 3.15 – Capitalizations  and Subs idiar ies  Schedule 3.18 – Insurance  

 



 

 



 

  

 

Schedule 3.15 Capitalizations  and Subs idiar ies  UEntity UOwne r(s ) UClass  of Equ ity UT ype of Entity Interes ts  Winnebago of Indiana, L LC Winnebago Membership Iowa limited Indus tries , Inc. I nteres ts  liability com pany Octavius  Corporatio n Winnebago Common Stock Delaware Ind us tries , Inc. corpo ration Grand  Des ign RV, LLC Octavius  Membership Indiana limi ted Corporati on Inte res ts  liability company Chr is  Craft L imited* Winnebago O rdinary Shares  Jersey Channel Indus tries , Inc. Redeemable Pref.  Is lands  private company l imited by shares  Chris  Craft U SA, Inc.* Ch ris  Craft Commo n Stock Dela ware Limited co rporatio n Chris -Craf t Corporat ion* Chris  Craf t USA, Common  Stock Delaware I nc. corporati on CC Marine Brand Acquis ition, Chr is  Craft USA, Membership Delaware LLC LLC* Inc. Interes ts  CC Proper ty Acquis ition, Ch ris -Craft Membership Delaware LLC LLC* Co rporation Interes ts  Winnebago Ind us tries  Holdco Octavius  Membership Delaware L LC L LC* Corporati on Inte res ts  Newmar Corporation Octavi us  52,719 Common Indiana Corpo ration Votin g Stock Corp oration 2, 538,282 Commo n Non- Vot ing Stock * This  entity is  a subs idiary, but not a L oan Party.  

 



 

 



 

  

 

Schedule 3.18 Insurance Coverage T ype Policy # Policy Carr ier L imits  Retention Term 1. Beazley Breach V26DB3190101 05/1 9- Beazley Legal, Fo rens ic & Publ ic $10,000; but $5,000 Response 05/20 Insurance Relations /Cris is  Management : for Legal Company, Inc. $1,000,000 Policy Agg. Limi t: $1,000,000  Add. Breach Response Limit: $1,00 0,000 Fi rs t Party Loss  Bus iness  Interruption Loss : each incident Resulting from Security B reach: $10,000 $1,000, 000 each incident Resulting f rom Sys tem Failure: $1 0,000 $1,000,0 00 Dependent Bus iness  Loss : each incident Resulting from Dependent $10,0 00 Se curity Breach: $1,000,00 0 each incident Resulting fr om Dependent Sys tem $10 ,000 Failu re: $1,000,00 0 each incident Cyber E xtort ion Loss : $1,000,00 0 $10,000 each incident Data Recovery Loss : $1,000,000 $10,0 00 Each Claim: U Liabil ity $10,000  

 
 

 



 

  

 

Coverage Type Policy # Policy Car rier L imits  Retention Term Data & Netwo rk Liability:  $1,000,000 each Claim: $ 10,000 Regulatory Defense & Penalties : $1,000,000 each Claim : Payment Card Liabili ties  & Cos ts : $10,000 $1,000,000 Media Liability : $1,000,000 each Claim: $10,000 UeCrime Fraudulent Ins truction : $100,000 each Claim: Funds  T ransfer Fraud : $250,000 $ 10,000 Teleph one Fraud: $250,000 each loss : $10,000 UCri minal Reward: U$50,0 00 each loss : $10,000 each loss : $10,000 2. Excess  Liabili ty CEX09603 159-01 05 /19- Gemi ni $10,000,00 0 each occurrence Retention: Sub ject ST (1P P ) 05/20 Insu rance to Underlying Co mpany $10,000,00 0 aggregate lim it Coverage (where app licable) Retention(s )  Lim its  apply in excess  of the “controll ing underly ing lim its  of insurance” as  indicated in the policy.  

 
 

 



 

  

 

Coverage Type Policy # Policy Car rier L imits  Retention Term 3. Di rector and O fficer 8 172-5289 05/19- Federal Max. Agg. L imit o f Liab ility f or In dividual Non - Policy 05/20 Insu rance D&O: $1,000,000 Indemni fied Company Liability Cove rage: None Indi vidual Inde mnified Liabili ty Coverage : $50,000 Enti ty Liabi lity Coverage: $50, 000 4. General Liabilit y MKLV3PBC00023 05 /19- Markel/ Gene ral Liabi lity (o ther than Com mercial 7 05/20 Evans ton P roducts /Completed Operat ions): General Liabilit y: Insurance $1,000, 000 Per Occ $10,0 00 per occ Company $2,00 0,000 Agg Limit Products /Completed Products /Completed Operat ions  Operations  $1,000,000 Per Occ $150,000 per occ $2,000,000 A gg Li mit All O ther: Pe rsonal and Advertis ing Injury $ 10,000 per occc Limit: $1,000,000 Damage to Premises  Rented to You L imit: $ 500,000 Medical Expense L imit: Excluded 5. Proper ty Policy ERP023929 8-01 05/ 19- Ame rican Per Occur rence Policy Deductible 0 5/20 Guarantee and Liability  $150,000,000 Prope rty Damage $100,000 co mbined Insurance PD  and T E  

 
 

 



 

  

 

Coverage Type Policy # Policy Car rier L imits  Retention Term Company Sublim it: $100,0 00 Hail & $5,00 0,000 E xtra Expense Wind excl Named $5,000,000 Leasehold Interes t St orm $10 0,000 Water $150, 000,000 Breakdown o f excluding flood Equipment In the Annual Ag gregate $100,000,0 00 Ear th Movement $100,000 ,000 Floo d $100,000 Comb ined PD & TE $100,000,000 Named Stor m $100,000 o r $250,000  depending on the flood zone $30,00 0,000 PD and TE co mbined $100,00 0 Combined – I nventory on  Open Lot o f PD & T E Insured Propert y 6. Umb rella Policy X S2259861 -01 05/19 - Great Ame rican $10,000,000 each occur rence Subject to 05/2 0 E& S Insurance $10,000 ,000 agg. Underl ying Company coverage l imits  7. Auto Policy Y-8 40-923J3724 - 05/19 - T ravelers  Corp. Covered Autos  L iability: Co mp Ded TC T-19 05/ 20 $1,000,000 C SL $2,0 00 Collis ion Ded Auto Medical Pay ments : $5,000 $2,000 o r $2,500  

 
 

 



 

  

 

Coverage Type Policy # Policy Car rier L imits  Retention Term each insured 8. Excess  Garage 795-00-96 -71-00 00 05/19 - One Beacon Vehicles  on Dealers  Open Lot per Sub ject to Policy 05/20 / Ho meland schedule: Underlying (10 x 5 ) Insurance $10,000,0 00 coverage Company of  $5,000,000 New Yo rk 840- 923J3724-tC T- 19 9. Wo rkers  180001120 9 05/19-  Accident Fund Bodil y Inju ry by Accident: None Compensation and 05/20 National $ 500,000 each accident Em ployers  Liab ility Insurance Bodily Inju ry by Disease: 500,000 Insurance P olicy Company pol icy limit Bod ily Inj ury by Disease: $500,000 ea ch employee 

 
 

 



 

  

 

Coverage Type Policy # Policy Car rier L imits  Retention Term 10 Proper ty 154337 6 /1/19-2 0 FM Global TIV $1,301, 481,892 $1M PD/ T E All Risk Company Fo rm subject to exceptions  11 Auto mobile MWTB31483 5 6/1/19 -20 ORRM $2M Each Accident Thi rd-Pa rty $250,00 0 Liabi lity Liability Deduct ible Phys ical Damage: Phys  - Self -Insured Damage/Garage: -Actual Cash Value $1,000 Garage Keepers : Comprehens ive $1.5M - IA, OR, IN Deductib le 12 General L iability MWZY 314834 6/1/ 19-20 ORRM $1M Each Occurrence $1M Sel f Insured (Includi ng $1M Personal/Adver tis ing Inju ry Retention Pro ducts /Completed $2M General Aggregate Operations)  Emp loyee Benefits  Injur y Liabi lity $1M Each 'claim' li mit $1M Aggregate - Subject to  General Aggregate 13 Excess  Liability X S2664711 6 /1/19-20  Great American $1 0M Each Occurrence (10 M Lead E& S Insurance $10M Agg regate (where Excess) Company applicable) 14 E xcess  Liability E XS 2001017 00 6/1/19 -20 Swiss  Re Group $15M Each Occurrence Subject to G reat ($15M xs  $10M) No rth Ame rican $15M Aggregate L imit Ame rican $10M Capacity $15M Aggregate fo r Pr oducts - Insurance Completed Ope rations  Company 15 Excess  Liabili ty AR3461969 6/1/19 -20 Colony $25M Each Occurrence Subject to ($25M xs  $25M) Insurance 

Co. $25M Aggregate Underlying Policies  

 
 

 



 

  

 

Coverage Type Policy # Policy Car rier L imits  Retention Term 16 Foreign Package 7315-69 -83 MIN 6/1/1 9-20 Chubb and Son, $100,00 0 Inter national P roperty - $1,000 ded Inc. (Great Personal Pr operty No rthern Insurance co) General Liability $ 1M Each Occurrence $1M General Agg regate $1M Personal/Advert is ing Aggregate $1M Dame to P remises  Rented to You $10,000 Medical Ex pense Limit Employee Benefit  Prog rams Er rors  or  Omiss ions  $250K Each Claim/Agg regate Commercial Au to Liabi lity $1M BI/ PD $10,000 Medical Payments  Wo rkers ' Compensation Statuto ry State o f Hire Repatriati on Expense: $250K Each Employee $500K Ag gregate E mployers  L iability $1M Limit C rime $1,000 Deduct ible $5,000 EE Theft C rime $5,000 C redit Card Fo rgery  

 
 

 



 

  

 

Coverage Type Policy # Policy Car rier L imits  Retention Term Blanket Accident $30 0K Pri ncipal Sum (E mployees) $1.5M Per Accident Maxim um Kidnap/Ranson and Ex tortio n $100,000 Limi t 17 Crime 106 747087 6/1 /19-20 Travelers  $5M Each Occurrence $100,000 Retention Each Loss  

 
 

 



 

  

 

Coverage Type Policy # Policy Car rier L imits  Retention Term 18 Fiduciary Liabili ty 10647452 0 6/1/19 -20 T ravelers  $10M Aggregate All Clai ms  $0 Retention $100,000 each Sett lement P rogram Not ice $1,5M HIPAA Limit of Liability Ad d'l Defense - not covered 19 Com mercial Liquor LQRIAF 15480864 6/1 /19-20 Chub b/Ill inois  $1M Each Common Cause Li mit Union $2M Agg regate 20 Directo rs  & Off icers  106535745 6/1 /19-20 Travelers  $10M Agg regate $750,000 all Pri mary (incl udes  D&O Liabil ity, Secur ities  Retention Fiduciar ly Liab ility, Cr ime) $500, 000 All Othe r Claims  Retention 21 1s t Exces s  Directors  DOX10013130101 6/ 1/19-20 Sompo $1 0M xs  $10M Subject to & O fficers  Inte rnational Unde rlying P olicies  22 2nd E xcess  BPRO8040348 6/1/19-20 Berkley $10M xs  $20M Subject to Di rectors  & Of ficers  Insurance Underly ing Policies  Company 23 3rd Excess  DOE 2001609 00 6/1 /19-20 Swiss  Re/North $10M xs  $30M Subject to Di rectors  & Of ficers  American Unde rlying Policies  Specialty Insu rance Company 24 4th Excess  Directors  USF00105819  6/1/19 -20 Allianz $10M xs  ADIC D&O Subject to & O fficers  Unde rlying P olicies  25 Workers  MWC 314832 00 6/1 /19-20 ORRM Statut ory $5 00,000 Large Compensation - Deductible AOS 26 Workers  MWXS31483 3 6/1/19 -20 ORRM 

Statutory $1 .1 M Self- Insured Compensation - IA Retention 27 Wo rkers  154583 -00 Continuo u Washington L &I Stat utory n /a Compensation s  - Monopolis tic WA State  

 
 

 



 

  

 

Coverage Type Policy # Policy Car rier L imits  Retention Term 28 Mari ne General ZO L-16N53 188- 3/1 /19-20 Travele rs  $2M Gen Aggregate $10,000 Pe r Liabi lity/Marina 19 -ND P roperty $2M P rod-Com p Ops  Aggregate Occurrence Ded Operato rs  Legal MRP0100469 Casualty of  $1M Pers  Inj - Advertis ing Inj Liability  Coverage America/RL I $1M Each Occurence Marine $300,0 00 Ti tle E&O An nual Manufacturers  Agg regate Lim it Legal Liabili ty - CC Flo rida 29 Boat Dealers  & Z 0H-81P0 7877-19 - 3/1/19 -20 Travelers  Es ti mated Monthly Ave Inv $10,000 ded - All P rotection & ND Prope rty $1,250,00 0 other perid ded (per In demnity - CC Casualty of occurrence) F lorida Ame rica $500,000 Any One Vessel 2.5% o f total $1M at any unscheduled p remises  insured value any $1M while in course of t rans it by one occur rence - land, air and wate r Named Sto rm o r Numbered Storm $ 1M any one trade, exhibit ion or boat  show $50,000 per occu rrence for acces sories /supplies /inventory at sched. prem ises  30 Hull Builders  Risk - ZOH -41N11891 - 3/1/19 -20 T ravelers  $500,000 Any one vessel $50,000 ded (per CC Flo rida 19-ND Prope rty $9,000,00 0 Any one accident or occu rrence) MRP0100469 Casualty o f occurre nce (Yard Li mit) $5, 000 ded America/R LI $1,00 0,000 Any one Occur rence- Pr otection & Protection 

& Indemnity Indemnit y ded $3,500,000 Molds  (per schedule) 2.5 % of to tal Ins  Coinsurance Molds  n/a value (per occur rence) - Named o r Numbe red Stor m Molds  are included in ded  

 
 

 



 

  

 

Coverage Type Policy # Policy Car rier L imits  Retention Term 31 Transpor tation & P-660 -8N064053 - 3/1/19 -20 T ravelers  $500,000 Moto r Carrie r Lim it $10,000 ded - All Equipmen t - CC T IL- 19 Pro perty $500, 000 Railroad Limit other per ils  Flori da Casualty of $500,000 Land Vehicles  Lim it All Othe r Peril  Ded America - Named Stor m $150,000 Leased or Rented Deductible Eq uipment $2,50 0 ded - Leased or Rented Equip $2 50,000 Newly acqui red equipment 32 Prima ry ZOB -91N1422A- 3/1/19- 20 T ravelers  $10,000,000 Limi t of Liability  $25,000 Retentions  Bumbershoot - CC 19-ND F lorida 33 Excess  NY19LIA1513960 3 /1/19- 20 Navigators  $15M Excess  $10M Bumbershoot - CC 1 Insurance Flor ida Company  

 
 

 



 

 



 

 
 
 

 
 

  



 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

 



 

 
 
 

 
 

  



 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

  

 
 
 

 



 

 



 
 

 

Exhibit 31.1 
 

 CERTIFICATION BY CHIEF EXECUTIVE OFFICER 
AS ADOPTED PURSUANT TO SECTION 302 
OF THE SARBANES-OXLEY ACT OF 2002 

 

I, Michael J. Happe, Chief Executive Officer of Winnebago Industries, Inc., certify that: 
    

1. I have reviewed this Quarterly Report on Form 10-Q of Winnebago Industries, Inc. (the "Registrant"); 

 
    

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact 
necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading 
with respect to the period covered by this report; 

 
    

3. Based on my knowledge, the financial statements and other financial information included in this report fairly present in all material 
respects the financial condition, results of operations and cash flows of the Registrant as of, and for, the periods presented in this 
report; 

 
    

4. The Registrant's other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures 
(as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange 
Act Rules 13a-15(f) and 15d-15(f)) for the Registrant and have: 

 
    

a. designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under 
our supervision, to ensure that material information relating to the Registrant, including its consolidated subsidiaries, is made 
known to us by others within those entities, particularly during the period in which this report is being prepared; 

 
    

b. designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed 
under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of 
financial statements for external purposes in accordance with generally accepted accounting principles; 

 
    

c. evaluated the effectiveness of the Registrant's disclosure controls and procedures and presented in this report our conclusions 
about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on 
such evaluation; and 

 
    

d. disclosed in this report any change in the Registrant's internal control over financial reporting that occurred during the 
Registrant's most recent fiscal quarter (the Registrant's fourth fiscal quarter in the case of an annual report) that has materially 
affected, or is reasonably likely to materially affect, the Registrant's internal control over financial reporting; and 

 
    

5. The Registrant's other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial 
reporting, to the Registrant's auditors and the audit committee of Registrant's Board of Directors (or persons performing the 
equivalent functions): 

 
    

a. all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which 
are reasonably likely to adversely affect the Registrant's ability to record, process, summarize and report financial information; 
and 

 
    

b. any fraud, whether or not material, that involves management or other employees who have a significant role in the 
Registrant's internal control over financial reporting. 

 
 

  

          

Date: December 20, 2019   By: /s/ Michael J. Happe 



        Michael J. Happe 

        Chief Executive Officer, President 

 



 

 

Exhibit 31.2 
  

CERTIFICATION BY CHIEF FINANCIAL OFFICER 
AS ADOPTED PURSUANT TO SECTION 302 
OF THE SARBANES-OXLEY ACT OF 2002 

  
I, Bryan L. Hughes, Chief Financial Officer of Winnebago Industries, Inc., certify that: 
    

1. I have reviewed this Quarterly Report on Form 10-Q of Winnebago Industries, Inc. (the "Registrant"); 

 
    

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact 
necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading 
with respect to the period covered by this report; 

 
    

3. Based on my knowledge, the financial statements and other financial information included in this report fairly present in all material 
respects the financial condition, results of operations and cash flows of the Registrant as of, and for, the periods presented in this 
report; 

 
    

4. The Registrant's other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures 
(as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange 
Act Rules 13a-15(f) and 15d-15(f)) for the Registrant and have: 

 
    

a. designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under 
our supervision, to ensure that material information relating to the Registrant, including its consolidated subsidiaries, is made 
known to us by others within those entities, particularly during the period in which this report is being prepared; 

 
    

b. designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed 
under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of 
financial statements for external purposes in accordance with generally accepted accounting principles; 

 
    

c. evaluated the effectiveness of the Registrant's disclosure controls and procedures and presented in this report our conclusions 
about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on 
such evaluation; and 

 
    

d. disclosed in this report any change in the Registrant's internal control over financial reporting that occurred during the 
Registrant's most recent fiscal quarter (the Registrant's fourth fiscal quarter in the case of an annual report) that has materially 
affected, or is reasonably likely to materially affect, the Registrant's internal control over financial reporting; and 

 
    

5. The Registrant's other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial 
reporting, to the Registrant's auditors and the audit committee of Registrant's Board of Directors (or persons performing the 
equivalent functions): 

 
    

a. all significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which 
are reasonably likely to adversely affect the Registrant's ability to record, process, summarize and report financial information; 
and 

 
    

b. any fraud, whether or not material, that involves management or other employees who have a significant role in the 
Registrant's internal control over financial reporting. 

 
 

  

          

Date: December 20, 2019   By: /s/ Bryan L. Hughes 



        Bryan L. Hughes 

        Vice President, Chief Financial Officer 

 



 

 

Exhibit 32.1 
  

 CERTIFICATION BY CHIEF EXECUTIVE OFFICER 
PURSUANT TO 18 U.S.C. SECTION 1350 

AS ADOPTED PURSUANT TO SECTION 906 
OF THE SARBANES-OXLEY ACT OF 2002 

  
Pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, I, Michael J. Happe, Chief 
Executive Officer of Winnebago Industries, Inc. (the "Company"), hereby certify that to my knowledge: 
    

a. The Quarterly Report on Form 10-Q for the fiscal quarter ended November 30, 2019 (the "Report") of the Company, fully 
complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934, and 

 
    

b. The information contained in this Report fairly presents, in all material respects, the financial condition and results of 
operations of the Company. 

  
  

          

Date: December 20, 2019   By: /s/ Michael J. Happe 

        Michael J. Happe 

        Chief Executive Officer, President 

 
 



 

 

Exhibit 32.2 
  

 CERTIFICATION BY CHIEF FINANCIAL OFFICER 
PURSUANT TO 18 U.S.C. SECTION 1350 

AS ADOPTED PURSUANT TO SECTION 906 
OF THE SARBANES-OXLEY ACT OF 2002 

  
Pursuant to 18 U.S.C. Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002, I, Bryan L. Hughes, Chief 
Financial Officer of Winnebago Industries, Inc. (the "Company"), hereby certify that to my knowledge: 
    

a. The Quarterly Report on Form 10-Q for the fiscal quarter ended November 30, 2019 (the "Report") of the Company, fully 
complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934, and 

 
    

b. The information contained in this Report fairly presents, in all material respects, the financial condition and results of 
operations of the Company. 

 
 

  

          

Date: December 20, 2019   By: /s/ Bryan L. Hughes 

        Bryan L. Hughes 

        Vice President, Chief Financial Officer 

 
 


